
STATE OT NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

The Tokens

for Redetermination of a Deficiency or for Refund
of Unincorporat.ed Business Tax under Art icle 23 of
the Tax Law for the Year 1,977.

In the Matter of the Pet i t ion
o f

Mitchel l  and Sherry Margo

for Redeterminat ioa of a Def ic iency or for
of Personal Incone Tax under Art ic le 22 of
Tax  Law fo r  the  Year  1971.

Refund
the

In the Matter of the Pet i t ion
o f

Henry B. Medress

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
Tax  Law fo r  the  Year  1971.

Refund
the

In the Matter of the Petition
o f

Phi l ip F. and Abbie Margo

for Redeterminat ion of a Def ic iency or for
of Personal fncome Tax under Art ic le 22 of.
Tax Law for the Year I97I.

Refund
the

In the Matter of the Petition
o f

Jay and Judith Siegel

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
Tax Law for the Yeat 7977.

Refund
Lhe

Atr'FIDAVIT OF MAITING
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Aff idavit of Mail ing

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Couunission, over 18 years of age, and that on the
10th day of November, 1983, she served the within notice of Decision by
cert i f ied mail upon Jay & Judith Siegel, the petit . ioners in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Jay & Judith Siegel
32 Char lo t te  Dr .
Spring Valley, NY 10977

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address seL
of the petit ioner.

Sworn to before me this
10th day of November, 1983.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 10, 1983

Jay & Judith Siegel
32 Charlotte Dr.
Spring VaIIey, NY 70977

D e a r  M r .  &  M r s .  S i e g e l ;

Please take not ice of the
herewith.

Decision of the State Tax Commission enclosed

You have nord exhausted your right of review at the administrative leveI.
Pursuant to section(s) 690 of the Tax Law, atry proceeding in court to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be conunenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the conputat ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19 State Campus
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Murray 11. Weinst.ein
225 Broadway
New York, NY 10007
Taxing Bureau's Representative
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Aff idavit of Mail ing

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
10th day of November, 1983, she served the within notice of Decision by
certified mail upon Murray M. l,leinstein the representative of the petitioners
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Murray M. Weinstein
225 Broadway
New York, NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
10th day of November, 1983.



STATE Otr' NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
of
Tokens

for Redetermination of a Deficiency or for Refund
of Unincorporated Business Tax under Art icle 23 of
the Tax Law for the Year 1977.

In the Matter of the Pet i t ion
o f

Mitchell and Sherry Margo

for Redeterminat ion of a Def ic iency or for Refund
of Personal fncome Tax under Article 22 of Lhe
Tax t raw fo r  the  Year  1971.

In the Matter of the Petit ion
of

Henry B. Medress

for Redetermination of a Deficiency or for Refund
of Personal fncome Tax under Art icle 22 of the
Tax Law for  the Year  1971.

In the Matter of the Petit ion
o f

Phil ip F. and Abbie } largo

for Redetermination of a Deficiency or for Refund
of Personal fncome Tax under Article 22 of the
Tax Law for  the Year  1971.

In the Matler of the Petition
o f

Jay and Judith Siege1

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Article 22 of the
Tax Law for the Year 1971.

AFFIDAVIT OF },IAILING
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Aff idavi t  of  l la i l ing

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the St.ate Tax Commission, over 18 years of age, and that on the
10th day of November, 1.983, she served the within not ice of Decision by
cert i f ied mai l  upon l l i tchel l  & Sherry Hargo, the pet i t ioners in the within
proceedinE, bY enclosing a true copy thereof in a securely sealed postpaid
I l t rapper addressed as fol lows:

Mitchel l  & Sherry Margo
1 3 4  S .  P a l m  D r .
Bever ly  H i l l s ,  CA 9A2I2

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(Post off ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t iL ioner .

Sworn to before me this
10th day of November, 1983.

>ex8^

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 10, 1983

Mitchell  & Sherry Margo
134  S .  Pa lm Dr .
Beverly Hil ls, CA 90212

Dear  Mr .  &  Mrs .  Margo:

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
PursuanL to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany CounLy, within 4 months frorn the
dat.e of this not ice.

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed Lo:

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building /f9 State Canpus
Albany, New York 72227
Phone # (StA) 457-2A70

Very truly yours,

STATE TAX COMMISSION

c c : Petit ioner' s Representative
Murray M. Weinstein
225 Broadway
New York, NY 10007
Taxing Bureau's Representative
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Aff idavi t  of  Mai l ing

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Conmission, over 18 years of age, and that on the
10th day of November, 1983, she served the within not ice of Decision by
cert i f ied mai l  upon Henry B. Medress, the pet. i t ioner in the within proceeding,
by enclosing a t iue copy thereof in a seculely sealed postpaid wrapper
addressed as  fo l lows:

Henry B. Medress
c/o Murray Weinstein
225 Broadway
New York, NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post,  of f ice or off ic ial  depository) under the exclusive care and custody of
the Unifed States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
10th day of November, 1983.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 10, 1983

Henry B. Medress
c/o Murray Weinstein
225 Broadway
New York, NY 10007

Dear Mr.  Medress:

Please take notice of
herewith.

the Decision of the State Tax Commission enclosed

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax law, any proceeding in court to review an
adverse decision by the State Tax Comnission can only be insti tuted under
Article 78 of the Civi l  Practice Law and Rules, and must be cornmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of  th is  not ice.

fnquir ies concerning the computation of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building l/9 State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very t.ruly yours,

STATE TN( COMMISSION

Petit ioner' s Representative
Murray M. Weinstein
225 Broadway
New York, NY 10007
Taxing Bureau' s Representative
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Tax  Law fo r  the  Year  1971.

Refund
the

AT'FIDAVIT OF MAIIING



Page 2
Aff idavit of Mail ing

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commiseion, over 18 years of age, and that on the
LOth day of November, 1983, she served the within notice of Decision by
cert i f ied mail upon Phil ip F. & Abbie Margo, the petit ioners in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
I{rrapper addressed as fol lows:

Phil ip f.  & Abbie Margo
cfo Murray ldeinstein
225 Broadway
New York, NY 10007

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
Lhe United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
10th day of November, 1983.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 10, 1983

Phil ip F. & Abbie Margo
c/o Murray Weinstein
225 Broadway
New York, NY 10007

Dear  Mr .  &  Mrs .  Margo:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of revievr at the adrninistrative level.
Pursuant to sect ion(s) 690 of the Tax l ,aw, any proceeding in court  to review an
adverse decision by the Stat.e Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date  o f  th is  no t ice .

Inquiries concerning the cornputation of tax due or refund allowed in accordance
tt i th this decision mav be addressed to:

NYS Dept. Taxation and Finance
law Bureau - l i t igation Unit
Building /f9 State Campus
Albany, New York 12227
Phone /f (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Murray M. I+Ieinstein
225 Broadway
New York, NY 10007
Taxing Bureau' s Representative



STATE OT NEW YORK

STATE TAX COMMISSION

t ter

The
o f
Tokens

for Redet.ermination of a Deficiency or for Refund
of Unincorporated Business Tax under Art icle 23 of.
the Tax Law for the Year 1971.

In the Matter of the Petit ion
o f

Mitchell and Sherry Margo

for Redeternination of a Deficiency or for
of Personal Income Tax under Art icle 22 of
Tax Law for the Year 1971.

Refund
the

In the MatLer of the Petition
o f

Henry B. Medress

for Redetermination of a Deficiency or for
of Personal fncome Tax under Art icle 22 of
Tax Law for  the Year  1971.

Refund
the

In the Matter of the Petit ion
o f

Phil ip F. and Abbie Margo

for Redetermination of a Deficiency or for
of Personal Iacome Tax under Article 22 of
Tax law for  the Year  1971.

Refund
the

In the llatter of the Petition
o f

Jay and Judith Siegel

for Redetermination of a Deficiency or for
of Personal Income Tax under Art icle 22 of
Tax law for  the Year  1971.

Refund
the

AFFIDAVIT OF MAIIING



Page 2
Aff idavi t  of  Mai l ing

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says thaL she is an
employee of the State Tax Commission, over 18 years of age, and that on the
10th day of November, 1983, she served the within not ice of Decision by
cert i f ied mai l  upon The Tokens, the pet i t ioner in the wi lhin proceedin8, bY
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

The Tokens
cfo Uurray M. Weinstein
225 Broadway
New York, NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
10th day of Novenber,  1983.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November L0, 1983

The Tokens
c/o Murray M. hreinstein
225 Broadway
New York, NY 10007

Gentlemen:

Please take not. ice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausLed your right of review at the administrative
Pursuant to section(s) 690 & 722 of Lhe Tax law, atrv proceeding in
review an adverse decision by the State Tax commission can only be
under Art icle 78 of the civi l  Practice Law and Rules, and must be
the Supreme Court of the State of New York, Albany County, within
the date of  th is  not ice.

rnquir ies concerning the computation of tax due or refund al lowed
with this decision may be addressed to:

l eve l .
court to
insti tuted

comnenced in
4 months from

in accordance

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Building /19 State Campus
Albany, New York 72227
Phone /f (518) 457-2070

Very truly yours,

STATE TAX COUMISSION

cc:  Pet i t . ioner 's  Representat ive
Uurray M. lleinstein
225 Broadway
New York, NY 10007
Taxing Bureau's Representative



STATE OF NEI,'I YORK

STATE TAX COMMISSION

In  the Mat . ter  of  the Pet i t ion

o f

T}M TOKENS

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the year lg7l .

In the Matter of the Pet i t ion

o f

MITCI{EII AND SHERRY MARGO

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax Law for the Year 1977.

In  the Mat ter  of  the Pet i t ion

o f

I{ENRY B. MEDRESS

for RedeterminaLion of a Def ic iency
Refund of Personal Income Tax under
22 of the Tax Law for the year 1971.

o r  f o r
Ar t i c le

In the Matter of the Pet i t ion

o f

PHIIIP F. AND ABBIE MARGO

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax law for the Year Ig7I.

DECISION
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In the Matter of the Pet i t ion

o f

JAY AND JUDITH SIEGEI

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax Law for the Year 7977.

Pet i t ioner,  The Tokens, c/o Murray M. Weinstein, 225 Broadway, New York,

New York 10007, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of unincorporated business tax under Art ic le 23 of the Tax law for the

year 7977 (tr ' i le no. 12777).

Pet i t ioners Mitchel l  and Sherry Margo ,  734 South Palm Drive, Beverly

H i l l s ,  Ca l i fo rn ia  9O212;  Henry  B .  Medress ,  480 East  86 th  S t ree t ,  New York ,  New

York 10028; Phi l ip F. and Abbie Margo, 140 South Almont Drive, Beverly Hi l ls,

Cal i fornia 90277; and Jay and Judith Siegel,  32 Charlot te Drive, Spring Val ley,

New York 10977, f i led pet i t ions for redeterminaLion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax Law for the year 1971

(F i le  Nos.  72707,12708,  12709,  and 72710) .

A combined formal hearing was held before Arthur Bray, Hearing Off icer,  at

the off ices of the State Tax Commission, Two l{or ld Trade Center,  New York, New

York  on  December  7 ,  7982 aL  10 :00  A.M.  w i th  a l l  b r ie fs  to  be  submi t ted  on  or

be fore  February  3 ,  1983.  Pet i t ioners  appeared by  Mur ray  M.  tJe ins te in ,  Esq.

The Aud i t  D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.  ( I rw in  L .oy ,  Esq. ,  o f

c o u n s e l ) .

ISSUES

I. Whether i t  was proper for the Audit  Divis ion to issue not ices of

def ic iency without examining the taxpayers'  books and records, when the account ing
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f i rm which prepared the reLurns for the years in issue was uncooperat ive in

making books and records avai lable for examinat ion.

I I .  Idhether income from act iv i t ies in connect ion with recording music is

sub jec t  to  un incorpora ted  bus iness  tax .

I I I .  Whether penalt ies were properly asserted against the partnership for

fai lure to f i le an unincorporated business tax return and pay the tax shown due

thereon.

IV. Whether the partnership, The Tokens, has substant iated certain expenses

deducted on i ts partnership return.

FINDINGS OF FACT

1.  Dur ing  1971,  pe t i t ioners  Jay  S iege l ,  Ph i l ip  Margo,  Henry  Medress ,  and

Mitchel l  Margo, were equal partners in a partnership known as The Tokens.

2. The Tokens f i led a U.S. Partnership Return and a New York State

Partnership Return for 7971. On each return the partnership deducted record

produc t ion  expenses  o f  $728r74I .13 ,  management  commiss ions  o f  $119,527.41  and

enter ta inment  expenses  o f  $12,082.17 .  The par tnersh ip  repor ted  i t s  p r inc ipa l

business act iv i ty as "Songwri ters,  Entertainers and Producers" on each return.

3. Pet i t ioners Mitchel l  and Sherry Margo f i led a joint  New York State

Income Tax Resident Return for 7977. 0n the return said pet i t ioners reported

Mitchel l  Margo's disLr ibut ive share of the partnership income of The Tokens as

ref lected on the partnership return. Mitchel l  Margo reported his occupat ion as

an en ter ta iner .

4. Pet i t ioner Henry B. Medress and his wife f i ted separate New York State

Income Tax Resident Returns for 1971 on one form. Henry B. Medress reported

his distr ibut ive share of the partnership income as ref lected on the partnership

return and reported his occupat ion as an entertainer.
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5 .  Pet i t ioners  Ph i l ip  F .  and Abby Margo f i led  a  jo in t  New York  S ta te

Income Tax Resident Return for 797L. On this reLurn said pet i t ioners reported

Phi l ip F. Margots distr ibut ive share of the partnership income as ref lected on

The Tokenstpar tnersh ip  re tu rn .  Ph i l ip  F .  Margo repor ted  h is  occupat ion  as  an

entertainer.

6. Pet i t ioners Jay and Judith Siegel f i led a joint  New York State fncorne

Tax Resident Return for I977. On this return pet i t ioners reported Jay Siegelrs

distr ibut ive share of partnership income as ref lected on The Tokens'  partnership

return. Jay Siegel reported his occupat ion as an entertainer.

7 .  On Apr i l  11 ,  1975 the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency  to

The Tokens asser t ing  a  de f ic iency  o f  un incorpora ted  bus iness  tax  o f  $221207.74

p lus  pena l t ies  o f  $8 ,993.90  and in te res t  o f  $31984.63  fo r  a  to ta l  amount  due o f

$35 '185.67 .  The de f ic iency  o f  un incorpora ted  bus iness  tax  was premised upon

the fai lure to subst.ant iate certain deduct ions thereby result ing in addit ional

income subject to unincorporated business tax. The deduct ions disal lowed were

record  produc t ion  expenses  o f  $128 1747.13 ,  management  commiss ions  o f  $1L9,527.4 I ,

and en ter ta inment  expenses  o f  $12 1082.77 .  The pena l t ies  were  asser ted  pursuant

to  sec t ion  685(a) (1 )  and (a ) (2 )  o f  the  Tax  Law fo r  fa i lu re  to  f i le  an  un incorpor -

ated business tax return and fai lure to pay the tax shown due thereon.

8 .  On Apr i l  11 ,  1975 the  Aud i t  D iv is ion  issued no t ices  o f  de f ic iency  to

Jay and Judith Siegel,  Phi l ip F. and Abbie Margo, Henry B. Medress, and Mitchel l

and Sher ry  Margo.  Each Not ice  o f  Def ic iency  asser ted  a  de f ic iency  o f  persona l

income tax  o f  $91772.28  p lus  in te res t  o f  $11634.84  fo r  a  to ta l  amount  o f

$ IA ,747.72 .  The bas is  o f  each asser ted  de f ic iency  was the  add i t iona l  d is t r ibu t ive

share of The Tokens'  partnership income ar is ing from the disal lowance of

par tnersh ip  expenses  no ted  in  F ind ing  o f  Fac t  "7" .
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9. The not ices of def ic iency were issued because the account ing f i rm

which prepared pet i t ionersr income tax returns was uncooperat ive in making the

books and records of the partnership avai lable for examinat ion.

10. Pr ior to the year in issue, the partnership and i ts member partners

were entertainers. During 1971, the partnership and i ts member partners would

Iook for talented individuals and with these individuals they would wri te,

arrange, and play music on records. They were also involved in the engineering

of the recording. Each member of the partnership was a singer,  a songwri ter,

and an arranger and each belonged to the American Society for Composers,

Authors and Publ ishers, the Screen Actors Gui ld,  and the American Federat ion of

Mus ic ians .

11. The partnership was not involved with the manufactur ing of records nor

was i t  involved in the physical  product ion of records.

72. During the period in issue the partnership maintained an off ice sui te

and employed an individual who worked as a recept ionist  and typist .  The off ice

su i te  was equ ipped w i th  d rums,  gu i ta rs ,  p ianos ,  bass ,  and ampl i f ie rs  fo r

rehearsing and wri t ing music arrangements. The Tokens would also arrange music

in  a  s tud io .

13. The members of the partnership conferred among themselves before

mak ing  dec is ions .

L4 .  As ide  f rom

r e c o r d s .

1 5 .  D u r i n g  1 9 7 1

Dimens ionr t )  ac ted  as

f inanc ia l  dea l ings ,

Dimens ion.

musical  instruments, capital  was not needed to produce

, a f i rm cal led Three Dimension Management,  fnc. ("Three

the  par tnersh ip ts  bus iness  manager .  A11 o f  the  par tnersh ip rs

including payment of expenses, were handled by Three
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16. When Three Dimension received a voucher i t  would draw a check for the

expense. Three Dimension would not draw a check without proper documentat ion.

17. The agreement between Three Dimension and the partnership ent i t led

Three Dimensions to a thir ty percent commission on the net income of the

partnership. Each month Three Dimension would provide the partnership with a

statement of income and expenses. At the end of the year,  the account ing f i rm

employed by Three Dimension would provide account ing worksheets to Three

Dimension det.ai l ing the partnership's income and expenses. The documents

provided by the account ing f i rm to Three Dimension and the statements of income

and expenses provided by Three Dimension to the partnership establ ish that the

par tnersh ip  had commiss ion  expenses  o f  $119,527.41  in  Ig7 I .

18. The annual account ing worksheets provided by the account ing f i rm to

Three Dimension as wel l  as a statement from Bel l  Records showing royal i tes less

expenses and advances establ ishes that the partnership had recording expenses

o f  $ 1 2 8 , 7 4 7 . 1 3  a s  f o l l o w s :

Job expenses
Recording expenses
Songwri t ing and composing expenses

19.  The aud i to r  respons ib le  fo r  the  issuance o f  the  no t ices  o f  de f ic iency

test i f ied that,  pr ior t .o the hearing, pet i t ioners substant iated the enlertainment

expenses and the record product ion expenses which were deducted on the partner-

s h i p ' s  r e t u r n .

20 .  A f te r  the  no t ices  o f  de f ic iency  were  issued,  the  account ing  f i rm

employed by Three Dimension refused to permit  the individual pet i t ioners to

examine the  par tnersh ip 's  o r ig ina l  books  and records .

$110 ,  436 .71
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C0NCIUSIONS OF LAI{I

A. That a taxpayer is required to maintain books and records bearing on

mat te rs  requ i red  to  be  inc luded in  a  tax  re tu rn  (see Tax  Law $697(b) ) .  S ince

the accountant who had control  of  the books and records ut i l ized to prepare the

returns in issue was uncooperat ive in making such books and records avai lable,

the Audit  Divis ion properly issued the not ices of def ic iency without examining

them.

B.  That  sec t ion  703(c )  o f  the  Tax  Law prov ides  as  fo l lows:

" (c )  Pro fess ions .  -  The prac t ice  o f  law,  med ic ine ,  dent is t ry  o r
architecture, and the pract. ice of any other profession in which
capital  is not a mater ial  income producing factor and in which more
than eighty per centum of the unincorporated business gross income
for the taxable year is der ived from personal services actual ly
rendered by the individual or the members of the partnership or other
ent i t y ,  sha l l  no t  be  deemed an un incorpora ted  bus iness . r '

C .  That  20  NYCRR 203.71(b) (1 ) ( i v )  added February  1 ,  L974 (a f te r  the  year

a t  i ssue) ,  p rov ides ,  in  par t ,  tha t  " [m]us ic ians  and ar t i s ts  a re  a lso  recogn ized

as  pro fess ions  (s ic )  by  the  Tax  Commiss ion . "

D. That.  the act iv i t ies of The Tokens during the year at issue were

essent ia l l y  the  ac t iv iL ies  o f  mus ic ians ,  wr i te rs  and ar rangers  o f  mus ic  and d id

not deal with the conduct of business i tsel f .  Thus, the income of The Tokens

therefrom is not subject to unincorporated business tax (see Matter of Louis A.

and Susan Gar is to ,  S ta te  Tax  Commiss ion ,  June 5 ,  1981,  de terminat ion  conf i rmed

9 1  A . D . 2 d  8 1 1 ) .

E. That in view of Conclusion of Law "Dr ' ,  the issue of whether penalt ies

were properly asserted against the partnership for fai lure to f i le an unincor-

porated business tax return and pay the tax shown due thereon is moot.

F .  That  in  v iew o f  F ind ings  o f  Fac t  "76" ,  r '17 i l  and  "18 t ' ,  pe t i t ioners  have

sustained the burden of proof imposed by sect ion 689(e) of the Tax Law of
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substant iat ing the disal lowed deduct ions in issue and, therefore, the individual

pet i t ioners properly reported their  distr ibut ive share of partnership income.

G. That the pet i t ions of The Tokens, Mitchel l  and Sherry l largo, Henry B.

Medress'  Phi l ip F. and Abbie Margo, and Jay and Judith Siegel are granted and

the  no t ices  o f  de f ic iency  issued Apr i l  11 ,  1975 are  cance l red .

DATED: Albany, New York STATE TAX COMMISSION

No\/ 10 1993
PRESIDENT


