
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Leo I{ .  Tobin, Jr.
and C la i r  T .  Tob in  (Deceased)

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 5  -  7 9 7 7 .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
24th day of January, 1983.

State of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 24th day of January, 1983, she served the within not ice of Decision
by  cer t i f ied  mai l  upon Leo W.  Tob in ,  J r .  rand C la i r  T .  Tob in  (Deceased)  t t re
pet iLioner in the within proceeding, by enclosing a true copy thereof in a
secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Leo W.  Tob in ,  J r .
and C la i r  T .  Tob in  (Deceased)
320 N.  P i r r  Sr reeL
Alexandria,  VA 22374

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cu i tody  o f
the United States Postal  Service within the State of New York.

AT'FIDAVIT OF MAITING

Ehat  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is the last known address

AUTFIORIZED TO ADMINISTEB
OATHS PLIRSUANT TO TAX IJAW
SEOTION r.74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Jawary 24, 1983

Leo W.  Tob in ,  J r .
and C la i r  T .  Tob in  (Deceased)
320 N.  P i t t  S t ree t
Alexandria,  VA 22374

Dear  Mr .  Tob in :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administ.raLive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computaLion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone l /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

tEo I1I. ToBIN, JR. AND CLAIR T. TOBIN (DECEASED)

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Articl.e 22
of the Tax Law for the Years 1975, 1976 and 7977
and New York City Non-Resident Earnings Tax
under Chapter 46, Ti t le U of the Administrat ive
Code of the City of New York for the Years 1976
and 1977.

DECISION

Pet i t ioners ,  Leo 1{ .  Tob in ,  J r .  and C la i r  T .  Tob in  (Deceased) ,  320 Nor th

Pit t  Street,  Alexandria,  Virginia 22314, f i led a pet i t ion for redeterminat ion

of a def ic iency or for refund of New York State personal income tax under

Art ic le 22 of the Tax Law for the years 1975, 7976 and L977 and New York City

non-resident earnings tax under Chapter 46, Ti t le U of the Administrat. ive Code

of the City of New York for rhe years 1976 and t977 (File No. 212A5)

A sma11 claims hearing was held before Al len Caplowaith, Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  Apr i l  29 ,  1982 a t  10 :45  A.M.  Pet i t ioner  Leo hr .  Tob in ,  J r .  appeared

pro se. The Audit  Divis ion appeared by Paul B. Coburn, Esq. (Anna Colel lo,

E s q . . ,  o f  c o u n s e l ) .

ISSI]ES

I.  Whether pet i t ioner leo I , l .  Tobin, Jr.  properly al located his income to

sources within and without New York State.

I I .  Whether income derived from the exercise of a non-qual i f ied stock

opt ion is taxable to New York State.
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FINDINGS OF FACT

1.  Pet i t ioners ,  Leo l { .  Tob in ,  J r .  and C la i r  T .  Tob in  (deceased) ,  f i l ed

joint New York State income tax nonresident returns for the years 1975, 1976

and 1977 whereon leo  !J .  Tob in ,  J r .  (here ina f te r  pe t i t ioner )  a l loca ted  h is

income derived each year from his enployer,  American Standard, Inc.,  to sources

within and without New York State. Pet i t ioners also f i led New York City

nonresident earnings tax returns for 1976 and 1977 whereon simi lar al locat ions

were  c la imed.

2 .  Pursuant  to  peL i t ioner 's  re tu rns ,  the  por t ion  o f  h is  income a l loca ted

to New York State and New York City for each year at issue was computed as

f o l l o w s :

Year New York State

L975

r97 6

t977

TT7
365

107
36-6

732
365

x  $81 ,482 .29  =  $26 ,118 .98

$96 ,254 .27  =  $28 ,  139 .91

x  $106 ,448 .37  =  $38  ,496 .40

New York City

(same as  Sta te)

1 ) 1

# x  $106 ,448 .37  =  $37 ,038 .20
J O )

In each case, the numerator represents days worked in New York State

(or New York City) and the denominator represents the total  number of days

worked in  each year .  Pursuant  to  pe t i t ioner 's  a l loca t ion  schedu les ,  he  worked

for  Amer ican Standard ,  Inc .  every  day  o f  each year  a t  i ssue.

3 .  Pet i t ioner  der ived  income f rom Amer ican Standard ,  Inc . ,  as  repor ted  on

W - 2  f o r m s ,  o f  $ 8 0 , 5 0 0 . 0 8  ( 1 9 7 5 ) ,  9 9 0 , 5 0 0 . 0 8  ( L 9 7 6 )  a n d ,  9 2 2 2 , 3 7 5 . 2 5  ( t 9 7 7 ) .  T h e

greater amounts al located by pet i t ioner for 1975 and 1976 included addit ional

taxable sums represent ing company contr ibut ions for excess term l i fe insurance

and reimbursed moving expenses. The income reported on pet i t ionerts W-2 form

for 7977 was comprised of the fol lowing:
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SaIary
Bonus

Financial  counsel ing
Tax counsel ing
Exercise of nonqual i f ied stock

opt ion
Total  income per W-2

Excess group term l i fe  insurance 2,6L4.97

$ 81 ,333 .40
17 ,400 .  oo

4 ,750 .  00
350 .00

Peti t ioner 's reported income to be al located for 1977 of $106 1448.37

is comprised of his total  income per \ l -2 of.  $2221375.25, reduced by the stock

opt ion  o f  $115,926.88 ,  wh ich  pe t i t ioner  contended is  nontaxab le  fo r  New York

State and City purposes.

4. 0n February 5, 1979 the Audit  Divis ion issued a Statement of Audit

Changes where in  pe t i t ioner 's  a l loca t ions  were  ad jus ted  as  fo l lows:

Year New York State New York Citv

7975  116
f f i  x  $81 ,482 .28  =  $40 ,221 .04

1 9 7 6  1 0 7  l n q
f r , *  $96 ,254 .27  =  $40 ,869 .86  f f i x$96 ,254 .27  

=  $40 ,105 .94

1977 732 1t1
t f r *  $222,375.25 = $114,662.23 f f i x  $222,375.25 = $110,318.96

In each case, the nunerator was as reported in a schedule submitted by

pet i t ioner on OcLober 16, 1978. The denominator eras determined pursuant to

said schedule, exclusive of those days pet i t ioner claimed to have worked in his

home.

The Statement of Audit  Changes explained the adjustments contained

therein as fol lows:

"Days worked at home do not form a proper basis for al locat ion
of income by a nonresident.  Any al lowance claimed for days worked
outside New York State must be based upon performance of services
which, because of the necessity of the employer,  obl igate the employee
to out of State dut ies in the service of his employer.  Such dut ies
are those which, by their  very nature, cannot be performed in New
York. For purposes of the al locat. ion schedule, al I  days worked at.
home are considered to be nonworking days. "



-4 -

With respect to the incone derived from the exercising of a nonqual i f ied

stock opt. ion in 7977, i - t  was held that:

t t fncome received relat.ed to discounts on certain stock transac-
t ions is connected with services rendered in New York and must be
al locat.ed to New York in the same manner as wages. t '

5.  0n Februaxy 23, 1979, in accordance with the above, the Audit  Divis ion

issued a Not ice of Def ic iency against pet i t ioners assert ing addit ional New York

Sta te  persona l  income tax  o f  $51646.19 ,  reduced by  a  c red i t  o f  $109.30  fo r  New

York  C i ty  nonres ident  earn ings  tax ,  p lus  in te res t  o f  $739.31 ,  fo r  a  to ta l  due o f

$ 6 , 2 7 6 . 2 A .

6, During the years at issue herein, pet i t ioner held the posit ion of Vice

President -  Technology of American Standard, Inc. His dut ies were to furnish

assistance to the company's worldwide operat ions in the discipl ines relat ing to

technology. His responsibi l i t ies involved engineering and manufactur ing

ac t iv i t ies ,  new produc ts ,  energy  conserva t ion ,  gas  and o i l  we l l  d r i l l i ng

programs, and certain environmental  matters. Much of his work involved worldwide

travel for the purpose of inspect ing the company's plants and working with the

engineering and manufactur ing people. His compensat ion was on an annual salary

bas is  wh ich  was pa id  by  Amer ican Standard ,  Inc . ' s  corpora te  headquar te rs  in  New

York City.

7. In addit ion to pet i t ioner 's execut ive funct ions, he was involved with

working on concepts for possible new products and processes. This act iv i ty was

carr ied on in a laboratory maintained by pet i t ioner in the basement of his

personal residence. During the years at issue, American Standard, Inc. did not

maintain corporat ion laboratory faci l i t ies. Other work al legedly performed at

home involved the wri t ing of reports.  Pet i t ioner test i f ied that he did "creat ive"

work  tha t ' ryou  jus t  can 'L  s i t  in  an  o f f i ce  and do  i t .  I t  requ i res  a  l i t t le
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concentration and uninterrupted activity.

the work was done at home."

That's why a considerable amount of

8. Pet i t ioner contended that he was paid to work 365 days a year and that

he essent ial ly did.  He classi f ied himself  as a "workahol ic" and claimed that

he worked at home during vacat ion t ime, even i f  i t  just involved thinking.

9. The schedule subnit ted by pet i t ioner of days worked during the years

at issue did not l ist  actual dates worked at home or the nature of services

purportedly rendered during such days. Said schedule merely indicated the

total  number of days worked in var ious states and abroad and noted that "balance

of days worked at home.t t

10. Pet i t ioner indicated in his pet i t ion that:

"The employer delegated the choice and responsibi l i ty to the
taxpayer of what work was to be performed and when and where it was
to be performed, and has rel ied solely on his judgement of where his
serv ices  were  to  be  per fo rmed. t t

Furthermore, pet i t ioner test i f ied that "American Standard lef t  the choice of

where work was done str ict ly up to me. They didn' t  tel l  me what I  had to do

either.r '  And that he I 'acted total ly independent ly and did what he wanted."

11 .  Pet i t ioner  contended tha t  he  was no t  ass igned to  a  spec i f i c  o f f i ce ,

but rather he could associate himself  with any American Standard, Inc. of f ice

he chose. Although he claimed that he came to the New York off ice only occasion-

al ly for a staff  meeting, his schedule of days worked indicates that he worked

in New York more than 100 days during each year at issue.

12 .  Pet i t ioner 's  secre tary  was loca ted  in  the  New York  o f f i ce .

13. Pet i t ioner contended that the income of $7L51926.88, der ived from the

exercise of the nonqual i f ied stock opt ion for American Standard stock, is exempt

from New York State and New York City taxes since said opt. ion was granted for

services rendered whol ly in the State of Virginia between March 1969 and May



1972, the date which he assumed his

No evidence was submitted to support
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posit ion of Vice President -  Technology.

such content ion.

CONCIUSIONS OF tAI^/

A.  That  NYCRR 131.16  prov ides  tha t :

" I f  a nonresident employee ---  performs services for his employer
both within and without the State, his income derived from New York
sources includes that proport ion of his total  compensat ion for
services rendered as an employee which the total  number of working
days employed within the State bears to the total mrmber of working
days employed both within and without the State. The i tems of gain,
loss and deduct ion ---  of  the employee attr ibutable to his employment '
der ived from or connected with New York sources, are simi lar ly
determined. Howeverr any al lowance claimed for days worked outside
of the State must be based upon the performance of services which of
necessity --  as dist inguished from convenience --  obl igate the
employee to out-of-State dut ies in the service of his employer."

B. That since American Standard, Inc. Ief t  the choice of what work was to

be done and where it was to be done strictly up to petitioner (Finding of Fact

"10" ,  supra) ,  i t  cannot  be  sa id  tha t  the  employer 's  necess i ty  ob l iga ted  pe t i t ioner

to out-of-state dut ies in the service of his employer.  Rather,  i t  must be held

that i t  was pet i t ioner 's own convenience which led him to perform services for

his employer at his out-of-state residence. Furthermore, pet i t ioner has fai led

to show both the actual dates worked at his residence and the specif ic nature

of the services actual ly rendered during such individual days. Accordingly,

the adjustments made by the Audit  Divis ion modifying pet i t ioner 's claimed

a l loca t ions  are  sus ta ined.

C. That pet i t ioner has fai led to sustain his burden of proof required

pursuant  to  sec t ion  689(e)  o f  the  Tax  Law and sec t ion  U46-39.0(e)  o f  Chapter  46 ,

Title U of the Administrative Code of the City of New York to show that the stock

opt ion at issue was granted for services rendered whol ly in the State of Virginia.

Accordingly,  the income of $115,926.88 derived from the exercise of such opt ion

is al locable to New York in the same manner as l ,Jages.



- 7 -

D.  That  the pet i t ion of  Leo W. Tobin,  Jr .  and Cla i r  T.  Tobin (deceased)

is denied and the Notice of Deficiency dated February 23, 1979 is hereby

sustained, together with such addit ional interest as may be lawful ly owing.

DATED: Albany, New York

JAN 2 /,1993

[) cTtN6-

STATE TAX COMMISSI


