
STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion
o f

Wi l l iam B.  T isch le r
MFIDAVIT OF MAII,ING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax Law for the
Years 1972-1974.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of February, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon ldi l l iam B. Tischler,  the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

I { i l l i am B.  T isch le r
3 4 0 1  N . W .  4 7 t h  A v e .
Lauderda le  Lake,  FL  33319

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusi .ve care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
4 th  day  o f  February ,  1983.

AUTHORIZED TO ADM
OATHS PURSUANT TO
SECTION 174

ISTER
TAX IJAW

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12227

February 4,  1983

Wil l iam B.  T isch le r
3401 N.W.  47 th  Ave.
Lauderda le  lake ,  F l  33319

D e a r  M r .  T i s c h l e r :

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review
Pursuant.  to sect ion(s) 6gO & 7t2 of the Tax
review an adverse decision by the State Tax
under Art ic le 78 of the Civi l  pract ice Laws
the Supreme Court of  the State of New york,
lhe  da te  o f  th is  no t ice .

at the administrat ive Ievel.
law, any proceeding in court  to
Commission can only be inst i tuted
and Rules, and must be commenced in
Albany County, within 4 months from

fnquir ies concerning the computat ion of tax due or
with this decision rnay be addressed t .o:

refund a l lowed in accordance

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone /l (5 18 ) 457 -207 o

Very truly yours,

STATE TAX COMMISSION

c c :  P e t i t i o n e r ' s Represent.at ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

IN TI{E MATTER OF TI{E PETITION

OF

WIII,IAM TISCHTER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art . ic1es 22 and, 23 of the
Tax Law fo r  the  Years  1972.  1973 and 1974.

DBCISION

Pet i t ioner ,  Wi l l iam B.  T isch le r ,  3401 N.W.  47 th  Avenue,  Lauderda le  Lakes ,

F lo r ida  33319,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r

refund of personal income and unincorporated business taxes under Art . ic les 22

and 23 of the Tax law for the years 1972, 1973 and 7974 (FtLe Nos. 23914 and

239 ls ) .

0n March  3 ,  1982,  pe t i t ioner  adv ised the  Sta te  Tax  Commiss ion ,  in  wr i t ing ,

that he desired to waive a smal l  c laims hearing and submit the case to the

St.ate Tax Commission, based on the ent ire record contained in the f i le.  After

due considerat ion, the State Tax Commission renders the fol lowing decision.

ISSUES

I .  Whether  pe t i t ioner 's  ac t i v i t ies  as  a  sa les  representa t ive  cons t i tu ted

the carrying on of an unincorporated business or whether pet i t ioner was an

employee and thus exempt from tax.

I I .  Whether pet i t ioner properly computed his business income and business

deduct ions  fo r  1974.

FINDINGS OF FACT

1.  Pet i t ioner ,  Wi l l iam B.  T isch le r ,  and h is  w i fe  Jud i th  B .  T isch le r ,

t imely f i led New York St.ate Combined Income Tax Returns for the years 1972,
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1973 and 1974. Pet i t ioner and his wife indicated on their  return for 1974 that

they changed residence from New York Lo Flor ida on September B, 7974 and

at tached to  sa id  re tu rn  Form CR-60.1 ,  Schedu le  fo r  Change o f  Res ident  S ta tus ,

showing an al locat ion of income, deduct ions, and exemptions.

2 .  0n  January  31 ,  1978,  the  Aud i t  D iv is ion  issued two s ta tements  o f  aud i t

changes; one statement was issued on the grounds that pet i t ioner fai led fo

submit information requested by the Audit  Divis ion and, as a result ,  his net

income derived from his act iv i t ies as a sales representat ive for the years

1972, 1973 and 1974 was held subject to unincorporated business tax. The.

s t a t e m e n t  p r o p o s e d  t a x  o f  $ 4 r 0 1 9 . 3 0 ,  p e n a l t i e s ,  p u r s u a n t  t o  s e c t i o n  6 8 5 ( a ) ( 1 )

a n d  ( a )  ( 2 )  o f  t h e  T a x  l a w ,  o f  $ 1 1 7 7 8 . 8 5 ,  p l u s  i n t e r e s t  o f  $ 1  , 7 7 0 . 6 5 ,  f o r  a

to ta l  o f  $6 ,968.80 .  A  second s ta tement  was issued fo r  the  year  1974 on  the

grounds that pet i t ioner fai led to submit.  information requested by the Audit

D iv is ion  and,  as  a  resu l t ,  an  add i t ion  mod i f i ca t ion  and bus iness  expenses  were

d isa l lowed.  The s ta temenl  p roposed add i t iona l  persona l  income tax  o f  $1r867.95 ,

p lus  in te res t  o f  $444.14 ,  fo r  a  to ta l  sum o f  $2 ,312.09 .  Accord ing ly ,  on  March

24r 1978 two not ices of def ic iency were issued, one to cover the unincorporated

business tax l iabi l i ty with updated penalLies and interest and the other to

cover the personal income tax l iabi l i ty with updated interest.

3 .  0n  October  26 ,  7976,  the  Aud i t  D iv is ion  reques ted  cer ta in  in fo rmat ion

regard ing  pe t i t . ioner 's  ac t i v i t ies  as  a  sa les  representa t ive  fo r  the  years  in

issue and as t .o their  change of resident status for 7974. Pet i t ioner did not

rep ly  to  sa id  le t te r .

4.  On Apri l  21, 1978, pet i t ioner submitted a protest in reference to his

Not. ice of Def ic iency for 1974 stat ing that business income and expenses were

al located seventy-f ive percent to the resident per iod and twenty-f ive percent
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to the nonresident per iod. He also indicated that the addit ional modif icat ion

of  $100.00  represented  a  deduct ion  fo r  l i fe  insurance.  Pet i t ioner  a t tached a

schedule t .o his let ter wherein he showed commissions earned of $511793.00 and

expenses  pa id  o f  $791676.00 .  Pet i t ioner  submi t ted  a  second le t te r  under  the

same date of Apri l  21, 1978 in which he stated that his business income for the

per iod  January  1 ,  7974 Lo  September  8 ,  1974 was $36,799.00  and tha t  h is  expenses

were  $14 ,522.A0 .

5. Pet i t ioner and his wife purchased a condominium in Flor ida on July 19,

7974. They moved from New York to Flor ida on September B, 1974, at which t ime

they gave up their apartment in New York and moved all their belongings to

FIor ida. They f i led a Declarat ion of Domici le with and became registered

voters in Flor ida, and have been l iv ing there since.

6 .  0n  June 29 ,  1978,  the  Aud i t  D iv is ion  issued a  Not ice  and Demand fo r

Payment of Income Tax Due for 1973 and 1974 Unincorpor:ated Business tax.

Pet i t ioner submitted a let ter in protest thereto in which he stated that no

menLion was ever made of an unincorporated business tax return, that he was not

subject to said tax since he was a travel ing salesman and did not sel l  to

anyone in New York State, that al l  h is orders were obtained outside of New York

State, and that al l  goods and rnerchandise were shipped and used outside of New

York  Sta te .

7. 0n September 25, 1979, the Tax Appeals Bureau in an attempt to resolve

the matter without necessitat ing pet i t ioner to appear at a pre-hearing conference,

sent pet i t ioner a let ter stat ing i t  had accepted the f igures for business

income o f  $36,799.00  and bus iness  expenses  o f  $14,522.00  as  repor ted  in  h is

let ter of  Apri l  21, 1978. The Bureau also mentioned that he had not submitted

enough information to show that an employee-employer relat ionship existed
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between him and his pr incipal and, as a result ,  his act iv i t ies were subject to

unincorporated business tax for the years at issue. The Tax Appeals Bureau

recomput.ed his tax l iabi l i ty for 7974 and sent pet iLioner a "Withdrawal of

Pet i t ion and Discont inuance of Caser" which he refused to sign claiming that

the statute of l imitat ions had expired. Pet i t ioner r ,ras then advised by the Tax

Appea ls  Bureau tha t  pursuant  to  sec t ion  683(c ) (1 ) (A)  o f  the  Tax  Law,  tax  may be

assessed a t  any  t ime when a  re tu rn  i s  no t  f i l ed .

8. Pet i t ioner contended that i t  was a hardship for him to appear in

Albany, New York and requested that the def ic iencies be cancel led. He retained

Andrea M.  Le i te r ,  an  At to rney  a t  Law,  who addressed,  in  par t ,  the  Aud i t  D iv is ion 's

le t te r  o f  October  26 ,  1976 as  fo l lows:

1 .  Mr .  T isch le r ' s  p r imary  sources  o f  income came f rom:

a .  Brunn & Ber the im,  Inc . ,  New York  C i ty ,  New York .

b .  Spaeth  D isp lays ,  Inc . ,  New York  C i ty ,  New York .

He ac ted  as  a  sa lesman in  the  Mid-West ,  p r imar i l y  se l l ing  d isp lay  mater ia l

for deparLment stores and special ty stores. He was under a t tdrar.ett  and paid for

his own travel ing expenses. The companies did not withhold taxes from his

comrnissions because he was not on salary. He was instructed as to when to go

"on the  road"  to  se l l ;  where  to  go ;  the  l ines  to  be  o f fe red  fo r  sa le ;  and the

amount of the draw. There were no employment agreements.

9. Pet i t ioner was not free to represent pr incipals other than Brunn &

Bertheim and Spaeth Display, Inc.,  al though on occasion he gave several  customers

the names of ot .her companies which carr ied dissimi lar products for which he

received smal l  amounts of compensat ion.

10. Pet i t ioner was not reimbursed for expenses nor was he provided with

h is  own desk ,  o f f i ce  space,  secre tary  o r  te lephone.  However ,  he  was a l lowed to
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use  someone e lse 's  secre tary ,  and he  cou ld  use ,  temporar i l y ,  any  vacant  desk  or

phone in the "general  of f ice of the company".  Pet i t ioner did not part ic ipate

in any company benef i t  plans such as hospital izaLion or ret i rement.  Pr ior

approval was general ly required for vacat ions

t i .  Pe t i t ioner  submi t ted  f 'edera l  Form 1099-MISC wi th  h is  le t te r  o f  Ju ly  6 ,

1981 showing the amount of commissions paid Lo him by Spaeth Displays, Inc. for

1972,1973 and 1974 and Brunn & Ber the im Inc .  fo r  the  years  1972 and.1973.

Brunn & Bertheim Inc. went out of  business in 7974 and Form 1099-MISC was not

avai lable for that.  year.  Said form described the payments as t tcommissions and

fees to nonemployees".  Pet i t ioner also submitted a schedule showing the

business expenses incurred during each year in issue.

CONCTUSIONS OF tAW

A.  That  Brunn & Ber the im,  Inc .  and Spaeth  D isp lays ,  Inc .  fa i led  to

exerc ise  su f f i c ien t  con t ro l  over  pe t i t ioner rs  ac t iv i t ies ;  as  a  resu l t ,  h is

act iv i t ies as a sales represenLat ive const i tuted the carrying on of an unincor-

porated business within the meaning and intent of  sect ion 703 of the Tax Law.

(see In the Matter of the Pet i t . ion of Richard Mourry, State Tax Commission,

D e c e m b e r  3 1 ,  I 9 7 0 . )

B. That a sales represenLat ive cannot be deemed an "employeet '  where Lhe

principal does not exercise direct ion and control  over the manner in which

customers are approached and pursuaded to purchase or where the pr incipal does

not control  the sales rout ine. (Matter of  Liberman v. Gal lman, 41 N.Y. 2d 774,

396 N.Y.S.2d  159) .  Fur ther ,  "pe t i t ioner  has  apparent ly  been under  the  miscon-

cept ion that subdivis ion ( f)  of  the sect ion 703 is an exemption from the

unincorporated business tax when in fact this port ion of Art ic le 23 merely

l imits the factors which may be rel ied upon to conclude that the individual is
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se l f -employed as

v. New York State

opposed to being

Tax Commiss ion ,

a mere employee of his pr incipals" (Frishman

3 2  A . D . 2 d ,  L 0 7 1 ,  m o t .  f o r  l v .  t o  a p p .  d e n .  2 7

N . Y . 2 d  4 8 3 ) .

C. That the pet. i t ion of Wil l iam B. Tischler is granted to the extent that

the amounts for business income and expenses, as shown in Finding of Fact "7r'

supra ,  a re  cor rec t  fo r  bo th  persona l  income and un incorpora ted  bus iness  taxes l

and tha t ,  except  as  so  gran ted ,  the  pe t i t ion  is  den ied  and the  no t ices  o f

def ic iency are susta ined

DATED: Albany, New York

FEB 0 4 1983


