
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

l { i l l iam F.  Thomas
MFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1977 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
Lhe 27th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon wi l l iam F. Thomas, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

I^ l i l l iam F. Thomas
27 74  S . \ l  .  S ix th  Sr .
Boynton Beach, FL 33435

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  deposit .ory) under the exclusive care and custody of
the United States Postal  Service within the Stat.e of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
27 th  day  o f  May,  1983.

AUTHORIZED TD INISTER

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

tr ./// ') i /
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OATHS PURSUANT
SECTION 174

TO TAX IJAW



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Idi l l iam F. Thomas
AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the year
7977 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  27 th  day  o f  May,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Thomas J. Popavero the represental ive of the pet i t ioner in Lhe within
proceed inS '  bY enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
rdrapper  addressed as  fo l lows:

Thomas J. Popavero
lawrence L. Landau, Publ ic Accountant
3 1 9  M i I l  S r .
Poughkeepsie, NY 12607

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post.  of f ice or off ic ial  depository) under the exclusive care and cui lody of
the united states Postar service within the state of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
27Lh day  o f  May,  1983.

###iffi3"13,INISTER

snddloir r7a
TO TAX LAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12??7

Ylay 27, 1983

Wil l iam F. Thomas
2 7 1 4  S . W .  S i x t h  S t .
Boynton Beach, FL 33435

Dear  Mr .  Thomas:

P lease Lake no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Ru1es, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
d a t e  o f  t h i s  n o t i c e .

Inquiries concerning the conputation of tax due or refund allowed in accordance
wi th  th is  dec is ion  mav be  addressed Lo :

NYS Dept. Taxation and Finance
Law Bureau - l i t igat ion Unit
Building /f9 State Campus
Albany, New York 12227
Phone l t  (518) 457-2070

Very truly yours,

STATE TAX COMMISS]ON

Peti t ioner '  s Representat ive
Thomas J. Popavero
Lawrence L. Landau, Publ ic Accountant
3 1 9  M i l l  S r .
Poughkeepsie, NY 12607
Taxing Bureau's Representat ive



STATE OF NEI,/ YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

WILLIAM F. THOMAS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art-icLe 22
of the Tax law for the year 1977 -

DECISION

Pet i t ioner ,  wi r r iam F.  Thomas,  2714 s. t t .  s ix th  s t reet ,  Boynton Beach,

Flor ida 33435,  f i led a pet i t ion for  redeterminat ion of  a  def ic iency or  for

refund of personal income tax under Art icle 22 of the Tax Law for the vear 1977

(F i l e  No .  31631 ) .

0n December 4, 1982 petit ioner f i led a waiver of formal hearing and

requested that the State Tax Commission decide this matter on the basis of the

exist ing record. After due consideration, the Stat.e Tax Commission renders the

fo l lowing decis ion.

ISSI]E

idhether pet i t ioner was domici led in and a resident of New York State

dur ing  the  taxab le  year  L977.

FINDINGS OF FACT

1.  Pet i t ioner ,  Wi l l iam F.  Thomas,  and h is  w i fe ,  Joan Thomas,  f i led  separa te

New York State Income Tax Resident returns on a combined form for I97i showing

a ba lance due o f  $11,673.00 .  No remi t tance accompan ied  the  re tu rn .  However ,

a Iet ter accompanying the return and dated Apri l  11, 1978 stated that pet i t ioner

did not think the taxes on the capital  gains were correct and requested that

the Department of Taxat ion and Finance check the forms and contact pet i t ioner.

Pet i t ioner,  bY let ter dated August 20, 7gig, stated that he thought an est imated
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tax  paymenL o f  $201000.00  made on September  14 ,  1977,  as  a  resu l t  o f  a  cap i ta l

gains transact ion, should be refunded. Pet i t ioner stated that he had moved to

Flor ida in June, 1977 and the capital  gains transact ion upon which the est imated

tax payment was based occurred in JuIy,  1977, after the move. 0n January 8,

1980 pe t i t ioner  f i led  an  amended re tu rn  c la iming  a  re fund o f  $20r I42 .00 .

2 .  On September  19 ,  1980 the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

aga ins t  pe t i t ioner  in  the  amount  o f  $17,673.00 ,  p lus  in te res t  o f  $2 ,393.20 ,  fo r

a total  due of $74,066.2A for the year 7977. A Statement of Audit  Changes

issued February  6 ,  1980 se t  fo r th  the  Aud i t  D iv is ion 's  pos i t ion  tha t  to  e f fec t

a change in domici le there must be both an intent to change and an acLual

change and that,  based on information received, pet iLioner was being considered

a New York State resident for the ent ire year 1977. No act ion was taken by the

Aud i t  D iv is ion  on  pe t i t ioner 's  re fund c la im.

3. Pet i t ioner l ived in Hyde Park, New York. 0n June 23, L977 he purchased

a house in Flor ida and he and his wife moved to that house. At the same t ine,

he offered his house in New York for sale. The New York house did not sel l  for

two years ,  dur ing  wh ich  t ime pe t i t j -oner 's  son l i ved  in  i t .  Pe t i t ioner  d id  no t

indicate whether any furniture was moved out of the New York house into his

Flor ida home or whether he lef t  i t  furnished for his son. Pet i t ioner also did

not state whether he used the home in Hyde Park when he vis i ted New York.

4. Pet i t ioner also owned and operated a l iquor store in New York. When

he and h is  w i fe  moved to  F lo r ida ,  pe t i t ioner  le f t  h is  son to  opera te  the  s to re .

A t  tha t  t ime,  pe t i t ioner ts  son was no t  o ld  enough to  ob ta in  a  l iquor  l i cense

and pet i t ioner apparent ly st i I l  owned Lhe store. Pet i t ioner did not provide

any evidence as to who owned the business at the time of the move or whether

ownership ever changed subsequent to that per iod. Pet i t ioner stated in a
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Ietter that at sone unspecif ied date his son reached 21 years of age and

obtained a l iquor l icense, since which t ime his son "has had ful l  control of

the store". Petit ioner never explained whether "ful l  conLroltt  entai led owner-

sh ip .

5.  Af ter  moving to  F lor ida,  pet i t ioner  re ta ined h is  New York dr iver 's

l icense and autonobile registration unti l  each expired. Petit ioner offered no

proof of where he registered to vote after June, 1977 or whether he and his

wife f i led a declaration of domici le with the appropriate county clerk in

Florida cert i fying that they had become bona f ide Florida residents. Moreover,

in  a cover  le t . ter  sent  wi th  the 1977 tax returns,  pet i t ioner  s tated that  " (w)e

are l iving in Boynton Beach, Florida for the winter and al l  our records are in

New York State. We wil l  return to New York State in May.r '  Petit ioner has not

attempt.ed to explain the meaning or intent of those statements. From the t ime

that  he ret i red,  pet i t ioner  v is i ted New York State per iod ica l ly  to  see h is

fanily.

6. As of November , 1982 petit ioner and his wife continued to make their

home in  F lor ida.

CONCIUSIONS OF IAId

A.  That  20 NYCRR 702.2(d)(2)  prov ides that :

"a domici le once established continues unti l  the person in question
moves to a new location with the bona f ide intention of making his
f ixed and permanent home there. No change of domici le results from a
removal to a new location if  the intention is to remain there onlv
for  a  l imi ted t ime.  "

B. That the burden of proof is upon the petit ioner to show that the

necessary in tent ion to  ef fect  a  change in  domic i le  ex is ted (Tax Law,  $689(e) ;

20 NYCRR 102.2(d)(2)) .  "The test  o f  in tent  wi th  respect  to  a purpor ted new

domici le has been stated as twhether the place of habitat ion is the permanent



home o f  a  pe rson ,

w i th  i t r  ( c i t a t i on

to ef fect  a change

s0  A .D .2d  457 ) .

den ied .

DATED: A1bany,  New York

r4AY 27 1993
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with the range of senLiment,  feel ing and permanent associat ion

omitted).  The evidence to establ ish the required intent ion

in domici le must be clear and convincing" (Bodf ish v.  Gal lman,

C. That pet i t ioner has not met his burden of proof with respect to a

change in domici le.  The l imited evidence submitted by pet i t ioner did not

clear ly demonstrate that an intent ion to effect a change in domici le existed.

Pet i t ioner  was,  there fore ,  domic i led  in  New York  fo r  the  year  1977.

D.  That  sec t ion  605(a) ( f )  o f  the  Tax  Law def ines  a  res ident  ind iv idua l  as

one "who is dornici led in this state, unless he maintains no permanent place of

abode in this state, maintains a permanent place of abode elsewhere, and spends

in the aggregate not more than thir ty days of the taxable year in this state."

Since pet i t ioner was domici led in New York and maintained a home in Hyde Park,

New York and spent more than thir ty days in New York during L977, he was a

resident of New York in 7977 and subject to tax as such.

E.  That  the  pe t i t ion  o f  Wi l l iam F.  Thomas is  den ied ,  the  Not ice  o f

Def ic iency  issued September  19 ,  1980 is  sus ta ined,  and the  c la im fo r  re fund is

STATE TAX COMMISSION


