
STATE OF NEW YORK

STATE TN( COUMISSION

In the Matter of the Petition
o f

Herman Teich

for Redeternination of a Deficiency or a Revision
of a Deternination or a Refund of Personal Income
& UBT under Article 22 & 23 of the Tax Law for the
Y e a r  1 9 7 5 .

AIT'IDAVIT OF MAIIINC

State of Nevr York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an errployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mail upon Herman Teich, the petitioner in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid vrrapper addressed as fol lows:

Herman Teich
Kings Point Seville 11185
DeI Ray Beach, FL 33446

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f iee or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says tbat the said addressee is the petitioner
herein and that the address set forth on said lrrapper is the last known address
of the pet i t ioner.

Sworn to before me this
6th day of May, 1983,

0AfHS FURSUI$! f0 IIX IrAf
sEclru[ r74

AUTHORIUED TO AD}IIN



STATE OF NEW YORK

STATE TAX COI{MISSION

In the Matter of the Pet i t ion
o f

Herman Teich

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
& UBT under Article 22 & 23 of Lhe Tax law for
the  Year  1975.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes
of the Department of Taxation and Finance, over
the 6th day of May, 1983, he served the within
mai l  upon Stanley E. Beck the representat ive of
proceeding, by enclosing a true copy thereof in
wrapper addressed as fol lows:

and says that he is an employee
18 years  o f  age, and that on

not ice of Decision by cert . i f ied
the petitioner in the within
a securely sealed postpaid

AITIDAVIT OF MAITING

Stanley E. Beck
500 01d Country Rd.
Garden City,  NY 11530

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
6th day of l tay, 1983.

0ATHS PURSUANI tO IrX IrAW
sEcrrolr 174

AUTHORIZED 10 ADI{I



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

May 6,  1983

Herman Teich
Kings Point Sevi l le H185
Del Ray Beach, FL 33446

Dear  Mr .  Te ich :

Please take not ice of the Decision of the State Tax Conrnission enclosed
herewith.

You have now exhausted your right of review
Pursuant to sect ion(s) 690 & 722 of the Tax
review an adverse decision by the State Tax
under Article 78 of the Civil Practice Laws
the Supreme Court of the State of New York,
the date of this not ice.

Inquiries concerning the computation of tax
with this decision may be addressed to:

at the adninistrat ive level.
law, any proceeding in court to
Comnission can only be instituted
and Rules, and must be commenced in
Albany County, within 4 nonths from

due or refund allowed in accordance

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York L2227
Phone # (518) 457-207a

Very truly yours,

STATE TAX COM}IISSION

cc: Petit ioner's Representative
Stanley E. Beck
600 01d Country Rd.
Garden City, NY 11530
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

HERMAN TEICH

for  Redeterml-nat ion of  a Def ic iency or  for
Refund of Personal Income and Unincorporated
Business Taxes under Ar t ic les 22 and 23 of
the Tax Law for  the Year L975.

DECISION

Peti t ioner,  Herman Teich, Kings Point Sevl l le Hl85, Del Ray Beach, Flor ida

33446, f i led a pet i t ion for redeterminat ion of a def l-c iency or for refund of

personal incorne and unincorporated business taxes under Articles 22 and. 23 of

the  Tax  Law fo r  the  year  1975 (F i le  No.  27405) .

A fornal hearing was held before Frank W. Barr ie,  Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New York,

on  September  15 ,  L982 a t  9 :15  A.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by  December

8 ,  1982.  Pet i t ioner  appeared by  Stan ley  E.  Beck ,  C.P.A.  The Aud i t  D iv is lon

appeared by  Pau l  B .  Coburn ,  Esq.  ( I rw in  A .  Levy ,  Esq. ,  o f  counse l ) .

ISSUE

Whether the Audit  Divis ion properly determined that pet i t ioner had addit ional

receipts from the operatLon of his unincorporated plumbing business.

FINDINGS OF FACT

1 .

Resident

wirh his

')

showing

Peti t ioner,  Herman Teich, t imely f i led a New York State Income Tax

Return for the year L975. He f l led separately on the same return

wi fe ,  Beat r i ce  Te ich ,  and repor tedr rTota l  New York  Income"  o f  $20,718.00 .

Pet i t ioner t imely f i led an unincorporated buslness tax return for 1975

' rne t  p ro f i t  f rom bus iness t t  o f  $14,552.00 .  Pet i t ioner ts  Un i ted  Sta tes
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Form 1040,  Schedu le  C fo r  1975 shows net  p ro f i t  o f  $14 1552.00  on  gross  rece ip ts

o f  $301 1897.00  f rom pet i t ioner 's  un incorpora ted  p lumbing  bus iness .

fo r

in

was

3.  0n  Apr i l  13 ,  7979,  the  Aud iL  D iv is ion  issued a  Not ice  o f  Def ic iency

the  1975 taxab le  year  aga ins t  pe t i t . ioner  showing a  de f ic iency  o f  $5 ,577 .42

personal income tax and unincorporated business tax.

4. At. tached to the Not ice of Def ic iency described in Finding of Fact "3"

a Statement of Audit  Changes showing the fol lowing:

Unincorporated Business Tax Computat ion

Tax shown on return
Addit ional unincorporated business tax

Taxable business
Add:  add i t iona l
Balance
Less :  add i t iona l
Adjusted taxable

Tax on amount

New York taxable
Add: adjustment
New York taxable

Tax on amount
Less: tax shown on return
Addit ional personal income tax
Tax surcharge 2re%

income reported
receipts per audit

a l lowance fo r  taxpayer 's  serv ices
business income

Personal Income Tax Computat ion

income reported

income adjusted

$  6 ,355 .00
27  , 93B .Oo

$34 ,293 .00
2 ,16 r . 00

$32 ,132 .00

$  1 ,767 .26
299 .4 r

r {467.T5

$  4 ,931 .20
980 .40

$  3 ,950 .80
98 .77

The fol lowing explanat ion was provided: I 'As the result  of  audit  for the

above indicated year,  your unincorporated business and personal income tax

l iabi l i ty is being adjusted to ref lect unsubstant iated savings deposits and

capital  contr ibut ion to business exceeding avai lable income".

5 .  The a l leged de f ic iency  was based upon an  examinat ion  o f  pe t i t ioner 's

books and records for his unincorporated plumbing business as wel l  as his

persona l  bank  accounts .  Pet i t ioner 's  income was recons t ruc ted  bv  a  bank
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deposit  analysis and a source and appl icat ion of funds audit .  The Audit

Divis ion determined that the business had addiLional gross receipts of

$27 ,938 .  oo  .

6.  The Aud i t  D iv is ion ,  a f te r  the  issuance o f  the  Not ice  o f  Def ic iency ,

suprar revised i ts reconstruct i ,on of pet i t ioner 's income and decreased the

$27 '938.00  prev ious ly  de termined as  add i t iona l  g ross  rece ip ts  to  $24 1782.37 .

The auditor test i f ied that "(W)e reviewed a lot  of  bankbooks and took into

account everything, stock sales and dividend income that Mr. Beck submitted.

A l l  o f  tha t  was  rev iewed and there  is  s t i l l  some $24,000.00  or  so  fo r  wh ich

no subs tan t ia t ion  as  to  source  was subrn iL ted . "

7 .  The add i t iona l  g ross  rece ip ts  o f  $24,182.37  was de termined as  fo l lows.

F i rs t ,  a  bank  depos i t  ana lys is  was per fo rmed.

Tota l  Bank  Depos i ts  1
Less :  Non-Bus iness  Depos i ts '
Depos i ts  f rom bus iness  rece ip ts

Expenses per return
Purchases
Payrol l
Suppl ies
Other (net of  depreciat ion)

Non-Business expenses
ToLal drawings
Sa les  tax  pa id
Redeposits

Total  expenses
less :  expenses  pa id  by  check
Business Expenses paid by cash

$114 ,288 .00
tL } ,226 .A0

1  , 673 .00
62 ,338 .0A

$  26  ,485  .00
3  ,  860 .0o

684.00

$288  ,525  .  00

$  31 ,029 .00
3  19  ,554  .  0o
375 ,703 .22

3  , 850 .  78

1 
Cons is t ing  o f redeposits

sa les  tax  co l lec ted
capital  contr ibut ion

$ 684 .00
3  ,860 .  oo

9,990.!9
$  16  , 544 .  00
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funds audit was then performed.A source and appl icat ion of

Appl icat ion of funds

Deposits to savings accounts
Est imate of personal l iv ing expenses
Capital  contr ibut ions to business

Source of funds

Cash drawings from busi-ness
Savings withdrawn and transfers
Dividends
Proceeds f rom sa le  o f  s tock

Excess of appl icat. ion of funds
over source of funds

$58 ,865  . 65
11  , 779  . 00
12  ,000  .  00

$82 ,644 .66

$11 ,660 .00
26 ,328 .66
4,4oo .  oo

24 ,765  . 26
$67  , 153 .92

$15 ,490 .74

gross receipts  asThe Audit  Divis ion then

f o l l o w s :

Depos i ts  f rom bus iness  rece ip ts
Business Expenses paid by cash
Excess of appl icat ion of funds

over sources of funds

determined pet i t ioner '  s

Addit ional gross receipts were computed as fol lows:

Gross  rece ip ts  per  aud i t
Less :  g ross  rece ip ts  per  re tu rn
Addit ional gross receipts

$306 ,737 .85
3 ,850 .  78

L5  , 490  . 7  4
$326 ,079 .37

$326 ,079 .37
301  , 897  . 00

$ 24,1,82.37

B.  S tan ley  E.  Beck ,  pe t i t ioner 's  representa t ive ,  a t  the  hear ing ,  here in ,

was granted permission to submit addit ional evidence of "bank accounts to show

that amounts that were included as deposits were in fact rol l -overs of exist ing

accounts. ' r  He did not specif ical ly mention that he would submit evidence of

gi f ts and/ox loans made by pet i t ioner 's mother- in-Iaw, Sylvia BLitz,  to pet i t ioner.

9. By a let ter dated October B, 1982, pet i t ioner submitted addit ional

evidence in support  of  his pet i t ion including aff idavi ts of Sylvia BLiLz,

pe t i t ioner 's  mother - in - law.  In  an  a f f idav i t  da ted  August  9 ,  7977,  she s ta ted
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tha t  in  1975 she "gave $6 ,000.00  cash to  my daughter ,  Beat r i ce  Te ich  and my

son- in - law,  Herman Te ich  as  a  g i f t . t '  In  a  second a f f idav i t  da ted  August  9 ,

1977, she stated that she "paid the rentals for 1974 arrd 1975 for apartment

2F at 30 Magaw Prace, New York ci ty where r  l ive with my son-in- law and

daughter ,  Herman and Beat r i ce  Te ich . "  rn  h is  le t t .e r  o f  oc tober  B ,  7982,

Mr .  Beck  a lso  a l leged tha t  " ( t )he  $12,000.00  o f  cap i ta l  con t r ibu t ion  to  the

bus iness  was a lso  a  loan f rom Mrs .  B l i t z  who d ied  in  February  o f  1979"  and

tha t ' t ( t )he  source  o f  the  depos i t  to  Bankers  Trus t  Co.  Account  { t70526999 on

May 25 ,  1975 was a  t rans fer  o f  a  w i thdrawal  f rom L . I .  Sav ings  Bank Account

119350718 on  October  4 ,  7974 in  amount  $5 ,379.00  p lus  $1 ,000.00  add i t iona l  cash

gif ts in 1974.t '  No explanat ion was provided why pet i t ioner withdrew funds and

waited more than seven months to redeposit  them in another account.  Furthermore

no documenta t ion  such as  ren t  rece ip ts  in  Mrs .  B l i t z ' s  name,  cance l led  checks ,

or a loan agreement was provided to support  any of the al legat ions stated in

the  a f f idav i ts .

CONCI.USIONS OF IAW

A. That pursuant to

is imposed upon pet i t ioner

Divis ion in reconstruct ing

Tax Law sect ions 689(e) and 722, the burden of proof

Lo show that the audit method used by the Audit

h is  income fo r  1975 was inaccura te  and lo r  incor rec t .

State Tax Commission, December 14, 7982. Pet i t ionerMat te r  o f  Rober t  R .  C la rk .

has fai led to show that the revised reconstruct ion of his income as described

in  F ind ings  o f  Fac t  "6"  and "7" ,  supra ,  was  inaccuraLe and/or  incor rec t .

B. That the evidence submitted by pet i t ioner after the hearing was

completed was inadequate to shoulder his burden of proof.
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supra ,

o f  F a c t

den ied .

DATED:

- 6 -

That the Audit  Divis ion is directed to modify the Not ice of Def ic iency,

to conform with the f indings of the revised audit  descr ibed in Findings

"6 t 'and t '7 " ,  supra ;  and tha t ,  in  a I I  o ther  respec ts ,  the  pe t i t ion  is

Albany, New York STATE TAX COMMISSION

PRESIDENT
fvlAY 0 6 tgg3

ISSIONER


