
STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Louis L. Sunshine AFFIDAVIT OT MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income &
UBT under Art ic le 22 & 23 of the Tax Law for the
Years  1973,  1974 & 7975.

State of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
enployee of the Department of Taxat ion and Finance, over 18 years of age, and
t.hat on the 24th day of January, 1983, she served the within not ice of Decision
by cert i f ied mai l  upon Louis L. Sunshine, the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Louis L. Sunshine
8 1 1  P i k e  S t . ,  B o x  1 2 4
Etna,  0H 43018

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the united states Postal  service within the state of New york.

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
24 th  day  o f  Janua ry ,  1983 .

AUTHORIZED TO ADMINISTER
OATHS PURSUANT TO TAX I,AW
SECTION I74

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Lou is  L .

Lhe Pet i t ion

Sunshine AFI'IDAVIT OF MAITING

for Redetermj-nat ion of a Def ic iency or a Revision :
of  a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax Law for the:
Y e a r s  1 9 7 3 ,  1 9 7 4  &  1 9 7 5 .

SLate of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 24th day of January, 1983, she served the within not ice of Decision
by cert i f ied mai l  upon Jerome J. Feldman the representat ive of the pet i t ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Jerome J. Feldman
249-12 Jericho Tpke.
B e l l e r o s e ,  N Y  1 1 4 2 6

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui lody of
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
24t};. day of January, 1983.

lYiligRlzED ro ADMTNTSTER
gtTlq PURSUANT r0 rAj r,Ai4rSECTION 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 122?7

January 24, 1983

Louis L. Sunshine
8 1 1  P i k e  S t . ,  B o x  1 2 4
Etna,  0H 43018

Dear  Hr .  Sunsh ine :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive 1evel.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 72227
Phone / t  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Jerome J. Feldman
249-12 Jericho Tpke.
Be l le rose ,  NY 11426
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSTON

In the Matter of the Pet i t ion

o f

TOUIS t. SI]NSHINE

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and 23 of the
Tax Law fo r  the  Years  1973.  1 .974 and 1975.

I I .  i {hether pet i t ioner was domici led in

resident individual for the years 1973, 7974

DECISION

York State and taxable as a

1 9 7 5 .

Pet i t ioner ,  Lou is  L .  Sunsh ine ,  S lL  P ike  St ree t ,  Box  724,  E tna ,  0h io  43018,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income and unincorporated business taxes under Art ic les 22 and 23 of the Tax

Law fo r  the  years  1973,1974 and 1975 (F i le  No.  22824) .

A  smal l  c la ims hear ing  was he ld  be fore  l ^ i i l l i am Va1carce l ,  Hear ing  0 f f i cer ,

at the off ices of the State Tax Comrnission, Two l , ior ld Trade Center,  New York,

New York ,  on  August  24 ,  1981 a t  10 :45  A.M.  and cont inued to  a  conc lus ion  be fore

James Hoefer,  Hearing Off icer,  at  the same locat ion on Ylay 21, 7982 at 9:00

A.M. Pet i t ioner louis L. Sunshine appeared with Jerome Feldman, CPA. The

Aud i t  D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.  (Wi l l iam Fox ,  Esq. ,  o f  counse l ) .

ISSI]ES

I.  ldhether pet i t ionerrs act iv i t ies in 7973 as a management consultant

const i tuted the carrying on of an unincorporated business and, i f  so, was any

unincorporated business taxable income attr ibutable to act iv i t ies whol ly or

part ly carr ied on within the State.

New

and
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FINDINGS OF FACT

1. Pet i t ioner herein, louis L. Sunshine, t imely f i led New York State

income tax resident returns for the years 79731 7974 and 1975. 0n the 1973

return, pet i t ioner reported rrother income" of $621500.00, said amounL represent ing

the business income generated from Mr. Sunshine's acLivi t ies as a management

consultant.  No unincorporated business tax return was f i led by pet i t ioner for

the year 1973.

2. A consent l , r tas executed for the year 1973 whereby the statute of

l imitat ions for assessment or for refund of personal income Lax and unincorporated

business tax was extended to Apri l  15, 7978. Said consent was properly val idated

by the Audit  Divis ion on February 9, 7977 .

3. On January 28, 1976, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner for the year 1973, wherein i t  asserted that "The income

from your (pet. i t ionerts) act iv i t ies as a management consultant is subject to

the unincorporated business taxr ' .  Penalt ies were also asserted under sect ions

685(a) (1 )  and 6S5(a) (2 )  o f  the  Tax  law fo r  fa i lu re  t .o  f i le  an  un incorpora ted

business tax return on t ime and fai lure to pay the unincorporated business tax

when due, respecLively.

4. In accordance with the aforementioned Statement of Audit  Changes, the

Aud i t  D iv is ion ,  on  Apr i l  4 ,  1978,  i ssued a  Not ice  o f  Def ic iency  to  pe t i t ioner

fo r  the  year  1973 assess ing  un incorpora ted  bus iness  tax  due o f  $2r887.50  and

p e n a l t i e s  a n d  i n t e r e s t  o f  $ 1 , 8 2 7 . 0 5 ,  f a r  a  t o t a l  d u e  o f  $ 4 , 7 1 4 . 5 5 .  A  t i m e l y

pet i t ion was f i led on Apri l  21, 7978 for a redeterminat ion of the unincorporated

business tax asserted due in the aforementioned Notice of Def ic iency.

5 .  Pet i t ioner ,  on  Apr i l  29 ,  1977,  t ime ly  f i led  c la ims fo r  c red i t  o r  re fund

of personal income tax paid for the years 1973, 7974 and 1975 in the amounts of
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$ 7 , 3 9 8 . 0 5 ,  $ 6 , 0 4 4 . 0 0  a n d  $ 4 , 4 6 3 . 1 1 ,  r e s p e c t i v e l y .  T h e  c l a i m s  f o r  c r e d i t  o r

refund were premised on the assert ion that pet i t ioner was not domici led in or

taxable as a resident of New York StaLe. No act ion was taken by the Audit

Divis ion to ei ther accept or deny the claims for refund. Accordingly,  pet i -

t ioner ,  on  October  9 ,  1981,  t ime ly  f i led  a  pe t i t ion  fo r  re fund o f  persona l

income tax  pa id  fo r  the  years  7973,  1974 and 1975,

6. In 1963, pet i t . ioner,  then a resi-dent and domici l iary of New York State,

accepted a posit ion in Co1umbus, 0hio as president and chairman of the board of

d i rec to rs  o f  Omar  Baker ies ,  Inc .  From 1963 to  1969 pe t i t ioner  res ided pr imar i l y

in hotels.  In 1969 pet i t ioner marr ied l , r landa Boy1es and took up residence with

her in her house located aE l .2A Lowel l  Road, Columbus, Ohio.

7. During the years at issue, pet i t ioner,  who was approximately 73 years

o ld  in  1973,  res ided w i th  h is  w i fe  a t  120 Lowel l  Road,  Co lumbus,  0h io .  Pet i t ioner 's

consult ing act. iv i t ies in 1973 were conducted from an off ice he maintained in

the house at 720 Lowel l  Road and from off ice space provided by his cl ients.

A I I  o f  pe t i t ioner 's  c l ien ts  were  loca ted  ou ts ide  o f  New York  S ta te .  Pet i t ioner

did not maintain an off ice in New York State from which his consult ing act iv i t ies

were conducted.

8. 0n February 5, 7973, pet i t ioner paid off  the outstanding mortgage on

the house located aL I2A lowel l  Road. In addit ion to paying off  the outstanding

mor tgage in  the  amount  o f  $10,038.04 ,  pe t i t ioner  a lso  pa id  fo r  a l l  expenses  in

connect ion with the maintenance and upkeep of the L20 Lowel l  Road residence.

9. New York State resident income tax returns were prepared by pet i t ioner 's

New York accountant wherein pet i t ionerrs address was shown as 30 Montrose

Avenue, Brooklyn, New York. Pet i t ioner !{as in the habit  of  mai l ing his income

tax information to his New York accountant, who would then prepare the New York
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Sta te  re tu rn  bas ica l l y  fo l low ing  the  prev ious  year 's  pa t te rn .  Mr .  Sunsh ine

visi ted his New York accountant sometime after the returns in quest ion were

f i led  and pe t i t ioner rs  s ta tus  as  a  domic i l ia ry  and res idenL o f  New York  S ta te

was ques t ioned as  the  resu l t  o f  sa id  v is i t .

10. The address shown on the New York State returns, 30 Montrose Avenue,

Brooklyn, New York, was an apartment owned by pet i t ioner which he had occupied

in  p r io r  years  w i th  h is  s is te r  and her  fami ly .  By  wr i t ten  no t ice  da ted  Apr i l  14 ,

7967, pet i t ioner not i f ied the o\rrner of the apartment complex that:

" I  (Louis L. Sunshine) wish to turn over complete ownership to
my sister (Beatr ice Strauss) without any compensat ion whatsoever and
including my share of stock. Thereby giving her sole ownership of the
apar tment  12B,  Bu i ld ing  No.  1 ,  30  Mont rose  Avenue,  Brook lyn  6 ,  N.Y. "

11. During the years in quest ion, pet i t ioner was present in New York State

approximately 15 to 20 t imes a year for the purpose of consult ing with his

attorney. Pet i t ioner,  an eff ic iency expert ,  would meet with his attorney on

business matters, s ince his attorney had recommended and procurred management

consult ing jobs for pet i t ioner from various cl ients of the law f i rm. Whi le in

New York, pet i t ioner stayed with fr iends or relat ives and he occasional ly

stayed with his sister at  30 Montrose Avenue, Brooklyn, New York.

12. During the years at issue, pet i t ioner was not registered to vote in

ei ther 0hio or New York, nor did he have a wi l l .  Pet i t ioner maintained his

checking account with the Chase Manhattan Bank in New York City.  Pet i t ioner

d id  no t  f i l e  income tax  re tu rns  w i th  the  Sta te  o f  Oh io  fo r  the  years  1973,7974

and 1975. He f i rst  f i led an income tax return wiLh 0hio for the year 1976.

13 .  In  1975 pe t . i t ioner  reaL ized a  long- te rm cap i ta l  ga in  o f  $1 ,750.00  f rom

the sale of a vacant lot  locat.ed in New York State. 0ther than the aforementioned

$1r750.00 ,  pe t i t ioner  rea l i zed  no  o ther  income f rom New York  sources  dur ing  the

years  1973,  1974 and 1975.
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74. Pet i t ioner 's management consult ing act iv i t ies in 1973 were conducted

as an independent contractor.  Pet i t ioner,  as an eff ic iency expert ,  would

advise his cl ients on methods they should ut i l ize to increase eff ic iency and

produc t ion .

CONCTUSIONS OF LAW

A. That pet i t ionerrs act iv i t ies as a management consultant dur ing the

year 1973 const i tuted the conduct of an unincorporated businessl however,  said

unincorporaled business was carr ied on ent irely outside the State of New York.

That pet i t ioner mainLained only one off ice from which his management consult ing

acLivi t ies Lrrere carr ied on and that of f ice was located in the State of 0hio.

Since there is no unincorporated business Laxable income attr ibutable to a

business whol ly or part ly carr ied on in this State, no unincorporated business

tax is due for the year 1973.

B. That pet i t ioner was not domici led in or taxable as a resident of New

York State for the years 1973, 1974 and 1975. Pet i t ioner,  as a nonresident of

New York State, had no income from New York sources during the years 7973 and

1974.  For  the  year  1975,  pe t i t ioner  had to ta l  New York  income o f  $2 ,100.00

[Tax  law sec t ion  632(b) (1 ) (A) ] .  To ta l  New York  income fo r  1975 is  computed as

f o l l o w s :

Long-term gain on sale of New York property
20' [  capital  gain modif icat ion

I T a x  L a w  s e c t i o n  6 1 2 ( b ) ( 1 1 ) ]
1975 Total  New York Income

$1 ' . 00

.00

750

350

C. That the pet i t ion of Louis L. Sunshine for redeterminat ion of the

unincorporated business tax def ic iency is granted. That the Not ice of Def ic iency

dated  Apr i l  4 ,  7978,  assess ing  un incorpora ted  bus iness  tax  due o f  $2r887.50  is

cancel led. That the pet i t ion of louis l .  Sunshine for refund of personal
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income tax is granted in ful l  for the years 1973 and 1974. For the year 1975,

the claimed refund is to be reduced by the tax due computed on a nonresident

bas is  on  to ta l  New York  income o f  $2 ,100.00 .  That  the  Aud i t  D iv is ion  is

directed to compute the net personal income tax refund due pet i t ioner for the

years  Lg73r  1974 and 1975 in  accordance w i th  the  conc lus ions  rendered here in

and authoxize a refund to pet i t ioner for said amountr together with such

inLeres t  as  may be  lega l l y  due pe t i t ioner .

DATED: Albany, New York

JAN 2 4 1983
ACTING

COMMISS

COMMISS


