
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Kenneth J.  &

of the Pet i t ion
o f
E l len  M.  S tuar t

MFIDAVIT OF MAIIING
for Redeterminat ion of a Def ic iency or for Refund
of New York State and New York City Personal Income
Taxes under Art ic le 22 of the Tax law and Chapter
46, Ti t le T of the Administrat ive Code of the City
of New York for the Year 1918.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the DepartmenL of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of Apri l ,  1983, he served the within not ice of Decision by
cert i f ied mai l  upon Kenneth J.  & El len M. Stuart ,  the pet i t ioners in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Kenneth J.  & El len M. Stuart
2400 Arco Tower
7 0 7  1 7 r h  S r .
Denver, C0 80202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the unit .ed states Postal  service within the sLate of New york.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
27 th  day  o f  Apr i l ,  1983.

AUTHORIZED TO ADM
OATHS PURSUANT TO
SECTION 174

ISTM

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

TAX L'Alg



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

ApriL 27, 1983

Kenneth J. & Ellen M. Stuart
2400 Arco Tower
707  17 rh  S r .
Denver, CO 80202

Dear  Mr .  &  Mrs .  S tuar t :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausLed your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ' ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
r+ith this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Albany, New York 12227
Phone # (518) 457-2070

Very t.ruly yours,

STATE TAX COMMISSION

c c : Pet i t ioner '  s Representat ive

Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

KENNETH J. STUART and ELIEN M. STUART

for Redeterminat ion of a Def ic iency or for
Refund of New York StaLe and New York City
Personal Income Taxes under Art ic le 22 of Ltre
Tax Law and Chapter 46, Ti t le T of the
Administrat ive Code of the Citv of New York for
the  Year  7978.

DBCISION

Pet i t ioners ,  Kenneth  J .  S tuar t  and E l len  M.  S tuar t ,  2383 Pebb le  Beach

Dr ive ,  Evergreen,  Co lorado 80439,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a

def ic iency or for refund of New York State personal income tax under Art ic le 22

of the Tax law and New York City personal income tax under Chapter 46, Ti t le T

of the Administrat ive Code of the City of New York for the year 1978 (Fi le No.

3 1 7 6 s ) .

0n November 19, 1982, pet i t . ioner Kenneth J.  Stuart  advised the State Tax

Commission that he waived his r ight to a smal l  c laims hearing and wished the

Sta te  Tax  Commiss ion  to  i ssue a  dec is ion  on  the  bas is  o f  the  en t i re  f i le .  T ime

was al lowed for br iefs and the date the last br ief  was due was January 14,

19B3. After due considerat ion, the State Tax Cornmission renders the fol lowing

dec is ion .

ISSUE

I{hether money paid to a former employee is taxable as considerat ion for

pr ior services rendered or exempt from taxat ion because i- t  was a gi f t .
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FINDINGS OF FACT

1. Pet i t ioners t imely f i led both a joint  New York State Income Tax

Resident Return and a joint  New York State Income Tax Nonresident Return for

Lax  year  1978.  Pet i t ioners  a lso  f i led  Form CR-60.1 ,  Schedu le  fo r  Change o f

Resident Status indicat ing they were residents of New York State and New York

Ci ty  f rom January  1 ,  1978 to  Ju ly  14 ,  1978.

2 .  On December  26r  7979 the  Aud i t  D iv is ion  issued to  pe t i t ioners  a

Statement of Audit  Changes which, in effect,  added to pet i t ioners'  total  New

York  income $14,960.00  wh ich  was exc luded by  pe t i t ioners  in  f i l i ng  the i r  New

York returns. The Statement explained the Audit  Divis ion's act ion as fol lows:

"The $74196A.00 payment  made by  your  employer  Cah i l l ,  Gordon and
Reinde l  i s  cons idered income der ived  in  cons idera t ion  o f  p r io r
servi-ces and is not excludable in computing total  New York income.t t

Subsequent ly,  on August 21, 1980, based on the adjustment made per the

above St .a tement ,  a  Not ice  o f  Def ic iency  was issued fo r  Lax  due o f  $289.95 ,  p lus

i n t e r e s t  o f  $ 3 2 . 7 8 ,  f o r  a  t o t a l  o f  $ 3 2 2 . 7 4 .  T h e  t o t a l  t a x  e f f e c t  o f  t h i s

ad jus tment ,  however ,  was  $21169.10  as  pe t i t ioners  had,  by  the  f i l i ng  o f  the i r

resident New York State return, computed an overpayment of $1 ,879.14 which was

never refunded. These tax f igures include both New York State personal income

tax and New York City personal income tax.

On FebruarV 2, 1982, the Audit  Divis ion asserted a greater def ic iency

under  sec t ion  689(d) (1 )  o f  the  Tax  Law fo r  add i t iona l  New York  S ta te  income tax

o f  $170.00  and add i t iona l  New York  C i ty  income tax  o f  $76.50  p lus  in te res t .

This taxed pet i t ioners'  ordinary income port ion of lump-sum distr ibut ion per

Form fT-230 Separate Tax on Lump-Sum Distr ibut ions attached to their  resident

return. Al though pet i t ioners included the computat ion with their  or iginal
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return, i t  was not included in the computat ion of the Not ice of Def ic iency

d a t e d  A u g u s t  2 1 ,  1 9 8 0 .

3 .  Pet i t ioner  Kenneth  J .  S tuar t  (here ina f te r  pe t i t ioner )  i s ,  by  p ro fess ion ,

an attorney. He was employed by the law f i rm of Cahi l l ,  Gordon and Reindel for

approximately ten (10) years unt i l  h is voluntary departure in 1978 at.  which

t ime he accepted  ar rbe t te r "  (per  pe t i t ioner 's  own descr ip t ion)  pos i t ion  in  a

d i f fe ren t  s ta te .

4 .  For  tax  year  1978,  the  law f i rm o f  Cah i l1 ,  Gordon and Re inde l  (here in -

after I t the f i rm") issued to pet i t ioner a Wage and Tax Statement (Federal  Form

\1-2) indicat. ing wages, t ips and other compensat ion in the amount of $54,537.43.

Pet i t ioner reported wages, salar ies, t ips and other employee compensat ion of

$39 '577.43  on  h is  res ident  New York  S ta te  income tax  re tu rn .  o r  a  d i f fe rence o f

$14 '960.00 .  The Federa l  Form W-2 a lso  re f lec ted  tha t  New York  S ta te  and New

Y o r k  C i t y  w a g e s ,  t i p s ,  e t c .  w e r e  $ 5 4 1 5 3 7 . 4 3 .

5 .  P e t i t i o n e r s  a l l e g e d  t h a t  o f  t h e  $ 5 4 , 5 3 7 . 4 3 ,  $ 1 4 , 9 6 0 . 0 0  w a s  g i v e n  t o

him upon his terminat ion as a gi f t  because of the f i rm's high personal regard

for  h im and an  express ion  o f  the i r  goodwi l l .  Pe t i t ioner  s ta ted  tha t  a  f inanc ia l

award of this Llpe was not usual ly or even frequent ly awarded to persons

depart ing from the f i rm, even to those depart ing after lengthy service. f t  was

claimed that the award was made to those persons who, for one reason or another,

were not admit ted to partnership but who, had partnership circumstances been

otherwise, would have been admitted; that the award was made as an expression

of  the  f i rm 's  persona l  es teem fo r  pe t i t ioner  and to  re ta in  pe t i t ioner 's  goodwi l l

despite the f i rmrs inabi l i ty to admit  pet i t ioner to the partnership; that i t

was in no sense compensaLory for any services rendered pr ior in t ime to the

date of the award and should not be treated as income.
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6 .  The Aud i t  D iv is ion  a l leges  tha t  the  $14,960.00  in  ques t ion  was pa id  to

pet i t ioner solely due to the fact that he performed services for the f i rm, that

the tax cases ci ted by pet i t ioners did not support  their  content ion and that

pet i t ioners fai led t .o sustain their  burden of proof that the f i rm made payment

o f  the  $14,960.00  w i th  the  in ten t ion  o f  mak ing  a  g i f t  to  pe t i t ioner .

7. Pet i t ioners submitted a r ider which thev attached to their  federal

income tax return and which indicated the fol lowing:

"The amount  repor ted  on  l ine  8  fo r  wages,  e tc . ,  d i f fe rs  f rom tha t
shown in the attached Copy B of Form Id-2. The lat ter included
$15,000 which is the amount of a check I  received from the f i rm of
Cahi l l ,  Gordon & Reindel when I  lef t  to become a partner in the f i rm
of  Rutak  Rock  & Hu ie . "

B. Pet i t ioners submitted no evidence or documentat ion from the f i rm to

ind ica te  what  the  $15r000.00  check  represented .  Pet i t ioners  c la imed tha t .  the

burden of proof is upon the "Department" to show that the paJrment in question

was not a gi f t  and that they do not have the burden to prove that i t  was a

g i f t .

CONCLUSIONS OF IAI,J

A. That the personal income tax imposed by Chapter 46, Ti t . le T of the

Administrat ive Code of the City of the New York is by i - ts own terms t ied into

and contains essent ial ly the same provisions as Art ic l .e 22 of the Tax Law.

There fore ,  in  address ing  the  issue presented  here in ,  un less  o therw ise  spec i f ied ,

a l l  re fe rences  to  par t i cu la r  sec t ions  o f  Ar t i c le  22  shat l  be  deemed re fe rences

(though uncited) to the corresponding sect ions of Chapter 46, Ti t le T.

B. ThaL sect ion 689(e) of the Tax Law imposes the burden of proof in any

case before the Tax Commission under Art ic le 22 of the Tax Law upon the pet i t ioner

except for three issues, one of which appears in the instant case infra.
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C. That pet i t ioners have not sustained their  burden of proof to show that

a payment from the f i rm to pet i t ioner in the amount of $141960.00 was, in fact,

a  g i f t  as  opposed to  cons idera t ion  fo r  h is  serv ices ;  tha t  the  case is  vo id ,

with the except ion of pet i t ionerts own statement,  of  any evidence ref lect ing

tha t  sa id  payment  was a  g i f t  (see  F ind ings  o f  Fac t  "7"  and "8" ,  supra) .  (See

Edward  A.  Ruestaw,  37  TCM 639,  a f f 'd ,79-1  USTC 9173. )

D.  That  sec t ion  689(e) (3 )  o f  the  Tax  Law imposes  the  burden o f  p roo f  upon

the Audit  Divis ion as to whether the pet i t ioner is l iable for any increase in a

def ic iency  where  such increase is  asser ted  in i t ia l l y  a f te r  a  Not ice  o f  Def ic iency

was mai led  and a  pe t i t ion  under  Lh is  sec t ion  was f i led .

E. That the Audit  Divis ion has met i ts burden of proof for the Not ice

Claim dated February 2, 1982 in that the tax imposed by said Not ice was a

self- imposed tax computed by pet. i t ioners and the amount of tax is deemed

assessed on  the  da te  o f  f i l i ng  o f  the  re tu rn  in  accordance w i th  sec t ion  582

the Tax Law.

f ' .  That the pet i t ion of Kenneth J.  StuarL and El len M. Stuart  is denied.

That the disal lowance of pet i t ioner 's refund per their  resident return, the

Notice of Def ic iency dated August 21, 1980 and the Not. ice of Claim which

asserted a greater def ic iency dated February 2, 7982 are sustained, along with

the computat ion of any addit ional interest accruing, by law, to the date of

o f

o f

payment.

DATED: Albany, New York

APR 2 ? 1983
STATB TAx COMMISSION


