
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f
f,. StevensAlfred

AFFIDAVIT OF UAIIINC
for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art ic les 164 & 23 of the Tax
Law for the Years ' I . ,954, 

1968-1972, t976.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 17th day of June, 1983, he served the rsi thin not ice of Decision by
cert i f ied maiL upon Alfred L. Stevens, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Alfred L. Stevens
57 Vassar  S t .
Garden City,  NY 11530

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said h'rapper is the last known address
of the pet i t ioner.

Sworn to before me this
17 th  day  o f  June,  1983.

ft"47 ^lutir-

ISTER



STATE OF }TEW YORK

STATE TN( COUMISSION

In the Matter of the Petition
o f

Alfred t .  Stevens

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Articles 16A & 23 of the Tax
Lar+ for the Years 7954, 1968-1972, 1976.

AFFIDAVIT OF MAIIING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 17th day of June, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon J. Michael Brandt the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid l rrapper addressed as fol lows:

J. Michael Brandt
501 Fif th Ave.
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

frt,'* I /L,-"A*./u-
7(ry ,i/rf

before ne this
o f  June,  1983.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 17 ,  1983

Alfred l .  Stevens
5 7  V a s s a r  S t .
Garden City,  NY 11530

Dear l l r .  Stevens:

Please take not ice of the Decision of the State Tax Comrrission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to sect ion(s) 375-386j,690 & 722 of the Tax Law, any proceeding in
court to review an adverse decision by the State Tax Commission can only be
inst i tuted under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be
conmenced in the Supreme Court of the State of New York, Albany County, within
4 moaths fron the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxatiorr and Finaace
law Bureau - f,itigation Unit
Building /19 State Campus
Albany, New York 72227
Phone /l (518) 457-207a

Very truly yours,

STATE TAX COI'}fiSSION

c c : Pet i t ionerr s Representat ive
J. Michael Brandt
501 Fif th Ave.
New York, NY 10017
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

ALFRED L. STEVENS : DECISION

for Redeterminat ion of a Def ic iency or for :
Refund of Unincorporated Business Tax under
Art ic les 164 and 23 of the Tax Law for the :
Years L954, 1968 through 1972 and L976.

Pet i t i one r  A l f r ed  L .  S tevens ,  57  Vassa r  S t ree t ,  Ga rden  C i t y '  New York

11530,  f l led a pet i t ion for  redeterminat ion of  a def ic iency or  for  refund of

unincorporated business tax under Ar t ic les 164 and 23 of  the Tax Law for  the

y e a r s  1 9 5 4 , 1 9 6 8  t h r o u g h  L 9 7 2  a n d  L 9 7 6  ( F l l e  N o s .  2 9 7 6 6 , 2 9 7 6 7  a n d  3 0 3 5 0 ) .

A smal l  c la ims hear ing was hel -d before Car l  P.  Wr lght ,  Hear ing Of f icer ,  a t

the of f ices of  the State Tax Commission,  Two Wor ld Trade Center ,  New York,  New

York ,  on  Oc tobe r  27 ,1981  a t  1 :30  P .M.  and  con t i nued  to  conc lus ion  be fo re  A l l en

Caplowai th,  Hear ing Of f icer ,  a t  the same locat ion on September 24,  1982 at

10:30 A.M. Pet i t ioner  appeared wi th J .  Michael  Brandt ,  Esq.  The Audi t  Div is ion

appeared by Ralph J.  Vecchio,  Esq.  and Paul  B.  Coburn,  Esq.  (Anna D.  Cole l lo '

E s ( .  r  o f  c o u n s e l ) .

ISSUES

I.  Whether  a l l  def ic lencies herein asser ted against  pet l t ioner  are in

v io lat ion of  a cer ta in s t ipu lat ion entered i -nto on October 18 '  I978.

I I .  Whether  pet l t ionerrs act iv i t ies as a jockey agent  const i tu ted the

carry ing on of  an uni -ncorporated business.

I I I .  Whether  the not ices of  def l -c iency should be d ismissed on the ground of

l aches .
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IV. Whether the not ices of def ic iency are barred by the period of l in i ta-

t ions on assessment.

FINDINGS OF FACT

1. Alfred L. Stevens (hereinafter rrpet i t ionert t)  and his wife,  Helen

Stevens f i led New York State income tax resident returns for the years 1954,

1968 thro:ogh L972 and I976. On each return pet l t ioner reported rrbusiness

incomett der ived from his act iv i t ies as a r fJockey Agentt t .  Pet i t ioner did not

f i le unincorporated business tax returns for any of said years at issue.

2. On March 13, 1958 the Income Tax Bureau issued a Not ice of Addit ional

Assessment for the year 1954 wherein i t  held pet i t ioner 's jockey agent income

and stable agent income subject to the unincorporated business tax. Pursuant to

sa id  no t lce ,  tax  o f  $250.14  was asser ted .

3. On August 24, 1959, the State Tax Commission issued a declsion ln the

Matter of the Appl icat lons of Al fred L. Stevens for the years 1952 and, 1953.

Pursuant to such decislon the State Tax Conmisslon found that:

(a) " the Sockey did not exercise suff ic ient control  over
the taxpayer 's act iv i tLes to create an employer-employee
relat ionship between the part ies.r l

(b) rr the act iv l t ies as jockey agent were rendered as an
independent contractor.  f l

(c) t 'said act iv i t ies were carr ied on both within and
without the state within the neaning of sect ion 385-9 of
the Tax Lanr. tt

(d) ttThe taxpayer r{as engaged in the carrying on of an
unincorporated business during the calendar years L952 and
1953 w i th  respec t  to  h is  ac t i v i t les  as  a  jockey  agent . "

(e) " for the year L952 86.6% and for the year 1953 76.35%
of the net income fron such activity was derived from
buslness act iv i t ies carr ied on in New York State.r t

4.  0n November 12, 1959, pet i t ioner f i led a pet i t ion with the Suprene

Court of  the State of New York, County of Albany, for revlew of the State Tax
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Commission decision of August 24, I959r pursuart  to Art ic le 78 of the Civi l

Pract ice Act.  By mutual consent of pet i t ionerts representat ive and the Assistant

Attorney General  assigned to the case, the pet i t ion was never acted upon l-n the

court .  Subsequent ly,  in 1978 Mr. Joseph F. Gibbons, Assistant Attorney General

was assigned to the case.

5. On October lB, 1978 a st ipulat ion hras entered into in the New York

Supreme Court,  Appel late Divis lon, Third Department In the Matter of the Apl l l -

cat ions of Al fred L. Stevens for the years L952 and, 1953. Such st ipulat ion,

which was executed by pet i t ioner ts  representat ive,  Mr.  J .  Mlchael  Brandt ,  and

Assistant  At torney General ,  Mr.  Joseph F.  Gibbons,  prov ided that :

" I t  ls  hereby st ipulated,  consented to and agreed by and
between the respect ive par t ies that  th ls  proceeding in  the
nature of  an appl icat ion for  cer t iorar i  be and the same
hereby is  d lscont inued,  wi thout  pre judice,  and an order  to
that  ef fect  may be entered by e i ther  par ty  wl thout  not ice
to  o r  consen t  o f  t he  o the r . r r

6.  In  conjunct ion wi th sald st ipulat ion pet i t ioner  paid $225.00 in fu l l

set t lement  of  the 1952 and 1953 urat ter .

7.  On July  6,  1979,  the Audi t  Div is ion issued two statements of  audi t

changes to pet i t ioner  wherein l t  he ld that :

I 'The income f rom your act iv i t ies as Jockey Agent  is  subject
to the unincorporatgd buslness tax based on the State Tax
Commission Decis ion '  and st ipulat ion of  d iscont inuance
d a t e d  O c t o b e r  1 8 ,  l 9 7 8 . f l

Accordj .ngly ,  two not ices of  def ic iency were issued against  pet i t ioner  on

May 2I ,  1980.  One such not ice,  which was issued wi th respect  to  the years

1 See Matter  of  the Appl icat ions of  Al f red L.  Stevens,  State Tax
Corn



-4-

1968,  1969 and Ig7O12 a"s . r t .d  un incorpora ted  bus iness  tax  o f  $2 , I37 .88 ,  p lus

pena l t ies  and in te res t  o f  $2 ,284.93 ,  fo r  a  to ta l  due o f  $4 ,422.8 I .  The o ther

not ice, which was issued with respect to the years lg7I,  L972 and. Lg76,3

asser ted  un incorpora ted  bus iness  tax  o f  $1r936.39 ,  p lus  pena l t ies  and ln te res t

o f  $ 1 , 7 8 0 . 2 I ,  f o r  a  t o t a l  d u e  o f  $ 3 , 7 1 6 . 6 0 .  S a l d  p e n a l t i e s  w e r e  a s s e r t e d

pursuant  to  sec t ions  685(a)  (1 ) ,  685(a)  (2 )  and 685(c)  o f  the  Tax  Law fo r  fa i lu re

to f i le unincorporated business tax returns, fai lure to pay the tax deterrnined

to be due and fai lure to f i le declarat ions of est lmated tax respect ively.

8. Pet i t ioner bel ieves, and accordlngly argued that the st ipulat ion

const i tuted an agreement between the part ies that the jockey agent income of

pet i t ioner Alfred L. Stevens, in part icular,  and al l  jockey agents, l -n general ,

would be treated as exenpt frorn the unincorporated business tax for 1952 and

1953, as wel l  as al l  future years. The Audit  Divis ionrs posit ion is that the

st ipulat ion const i tuted a mutual ly agreeable decision not to go forward with

the pending Art ic le 78 proceeding based on a sett lement made for the years

1952 and 1953 and that said st ipulat ion is appl icable only to L952 and 1953 for

pet i t ioner,  Al fred L. Stevens exclusivel-y.

9. Mr. Gibbons had no intent for said st ipulat ion to be appl icable to

other years or other indivlduals.  This is evidenced in his let ters of May 3'

1979 and Ju ly  25 ,  L979 to  Mr .  Brandt ,  where in  he  s ta ted  tha t :

" I  have no lndependent recol lect ion of our discussing any
years other than the taxable year lnvolved in the former

Although the Not ice of  Def ic iency l is ts  only  1968,
stated thereon is  the aggregate asser ted for  1968,
to the Statement  of  Audi t  Changes.

A l t hough  the  No t i ce  o f  De fLc iency  1 l s t s  on l y  1971 ,
stated thereon is  the aggregate asser ted for  L97L,
to the Statement  of  Audl t  Changes.

the tax def ic iency
1969 and 1970 pursuant

the tax def ic iency
7972 and 1976 pursuant
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proceeding.rr  and rrwhen we discont inued the pr ior pet i t ion
by nutual consent without prejudicer jou and I  were doing
nothing more than discont inuing what was a stale claim. I
am sure you will recall that I advised you that I had no
authori ty to bind the State Tax Commission or act indepen-
dent ly on thelr  behalf ."

10 .  0n  January  16 ,  1979,  pe t i t ioner 's  1954 tax  de f ic iency  was reduced to

$88.95 .  Such reduc t ion  resu l ted  f rom the  remova l  o f  pe t i t ioner ts  s tab le  agent

income from the unincorporated business tax computat ion based on the State Tax

Cornmission decision of August 24, 1959. Subsequent ly,  on December 14, 1981,

the remaintng 1954 def ic iency was abated. The record herein gives no indicat ion

of the basis for such abatement.

11. Pet i t l -oner argued that his 1960 def lc iency was cancel led as a result

of  the st lpulat ion; however,  the record shows that said def ic iency htas reduced

to zero as the result  of  al lowing an al locat ion of pet i t ionerts income to

sources without the State.

12. Pet i t ioner contended that the State Tax Commission is gui l ty of

laches, has waived l ts r ights and is estopped frorn proceeding against pet i t ioner.

13. Pet i t ioner contended that the def ic lencies for al l  years except 1976

are barred by the "Statute of Limitat ions'r .

L4, Pet l t ioner contended that his act iv i t ies as a jockey agent were so

engaged in as an employee of a jockey. Accordingly, he argued that the incone

derived from such act iv i t ies is exempt from the imposit ion of unincorporated

business tax.

15. Pet i t ionerfs services as a jockey agent consisted of obtaining mounts

fo r  jockeys .

16. Pursuant to the pol icy of the New York Racing Associat lon, Inc.,

pet i t ioner,  as a jockey agent,  raras perur i t ted to represent only one journeyman

jockey and one apprent ice jockey at any given t ime.
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17.  Pet i t ioner ts  conpensat ion represented a percentage of  the earnings of

t he  j ockey .

18.  Pet i t loner  dtd not  enter  in to a wr i t ten agreement  wi th any jockey he

represented dur lng the years at  issue herein.

19.  Ei ther  the jockey or  the jockey agent  could terminate thei r  re lat lon-

ship at any time.

20.  Pet i t ioner ts  serv ices \^rere rendered exclus lvely  at  the race t rack.

2L.  Pet i t ioner  contended that  approximately  one th i rd of  h is  income was

der ived f ron serv ices rendered at  out  of  toqrn t racks;  however,  no ev idence was

submit ted to support  such content ion.

CONCLUSIONS OF LAW

A. That  the st lpulat ion entered in to on October 18,  1978 deal t  only  wi th

the af fa i rs  of  pet i t ioner ,  Al f red L.  Stevens,  for  the years 1952 and,  1953 and

cannot  be used ln defense of  pet i t ioner  in  subsequent  years.

B.  That  the def lc iency asser ted for  the year  1954 ts  abated (see Flnding

o f  Fac t  t ' 10 t t ,  g [p ra . ) .

C. That the determination whether services were performed by an individual

as an ttemployeett or as an tt lndependent agentrt turns upon the unLque facts and

ci rcumstances of  each case.

ttrThe distinction between an employee and an independent
contractor  has been said to be the d i f ference between one
who undertakes to achieve an agreed result and to accept
the directions of his employer as to the manner in which
the resul t  shal l  be accompl lshed,  and one who agrees to
achleve a cer ta in resul t  but  is  not  subject  to  the orders
of the employer as to the means whLch are used. t (Matter of
Mor ton ,  284  N .Y .  167 ,  L72 ) .  I t  i s  t he  deg ree  o f  con t ro l
and d i rect ion exerc lsed by the employer  that  determines
whether  the taxpayer is  an employee (e.g. ,  Mat ter  of  Greene
v .  G a l l - m a n ,  3 9  A . D , 2 d  2 7 0 , 2 7 2 ,  a f f  r d .  3 3  N . \ . 2 d  7 7 8 ;
Mat ter  of  Fr ishnan v.  New York St ,ate Tax Corun. ,  33 A.D.2d
1 0 7 1 ,  m o t .  f o r  l v .  t o  a p p .  d e n .  2 7  N . Y . z d , 4 8 3 ;  M a t t e r  o f  H a r d
v .  M u r p h y , 2 9  A . , D . 2 d  1 0 3 8 ;  s e e  2 0  N Y C R R  2 0 3 . 1 0 ;  c f .  M a t t e r  o f
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S u l l i v a n  C o .  ,  2 8 9  N . Y .  1 1 0 , 1 1 2 ) r '
4 1  N . Y . 2 d  7 7 4 ,  7 7 8 .

Matter of Liberman v. Gal lnan'

D. That pet i t ioner has fai led to sustaLn his burden of proof,  requl-red

pursuant to sect ion 689(e),  as incorporated into sect ion 722 of.  the Tax Law' to

show that the degree of direct ion and control  exerclsed by the jockeys he

represent,ed over hl-s act iv i t ies was suff ic ient for the existence of a bona f ide

employer-employee relat ionship. Accordinglyr pet i t ioner 's jockey agent act iv l t i .es

did not constitute services rendered as an employee within the meaning and

intent of sect ion 703(b) of the Tax Law.

E. That pet i t ioner 's jockey agent act iv i t ies const i tuted the carrying on

of an unincorporated business pursuant to sect ion 703(a) of the Tax Law.

Accordingly,  the income derived therefrom is subject to the imposit ion of

unincorporated business tax pursuant to sect ion 70f(a) of the Tax Law.

F. That laches, waiver or estoppel uay not be l -mputed to the State Ln the

absence of statutory authori ty.  This rule is general ly appl ied in connect ion

with tax matters. (Matter of  Jarnestown Lodge 1681 Loyal Order of Moose, 31

A.D.2d 981) .  The record  here in  does  no t  es tab l - i sh  tha t  pe t i t ioner  has  been

damaged or prejudiced by delay. Accordingly,  the remedy of laches claimed by

pet i t ioner is unfounded.

G. That sect ion 683(a) of the Tax law, which Ls i -ncorporated Lnto sect ion

722 of the Tax Law, provldes that:

rrExcept as otherwise provided in this sect ion, any tax
under this art ic le shal l  be assessed within three years
a f te r  the  re tu rn  was f i led . r l

Accordingly,  s ince

by pet i t ioner for the years

t lme barred.

unincorporated busLness tax returns htere f i led

l -ssue,  the def ic iencies herein asser ted are not

no

at
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H. That the pet i t ion of Al fred L. Stevens is granted to the extent

provided ln Conclusion of Lars t 'Bt 'SpE, and except as so granted'  said Pet i t ion

is,  in al l  other respects denied.

I .  That the not ices of def ic iency issued on YLay 2I,  1980 with respect to

taxable years 1968, 1969, L970, L97I,  1972 and,1976 are hereby sustal-ned

together with such addit lonal penalt ies and interest as may be lawful ly owlng.

DATED: Albany, New York

JUN 1? 1983
STATE TAX COMMISSION

PRESIDENT


