
STATE OF NEW YORK

STATE TAX COMT{ISSION

In the Matter of the Petit ion
of

Charles J. Stambaugh

for Redeternination of a Deficiency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
1978 .

AFFIDAVIT OF I{AIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commissi-on, over 18 years of age, and that on Lhe
22nd day of November, 1983, she served the within notice of Decision by
cert i f ied mail upon Charles J. Stambaugh, the petit ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Charles J. Stambaugh
1055 Hartman Dr.
Ind iana,  PA 15701

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petit ioner
herein and that. the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn
22nd

\

to before me this
day of November, 1983.
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Charles J. Stambaugh

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
1978 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Connie llagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
22nd day of November, 1983, she served Lhe within notice of Decision by
cert i f ied mail upon Robert S. Marcus the representative of the petit ioner in
the within proceeding, by enclosing a true iopy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Robert S. Marcus
555 Philadelphia St.
Indiana, PA 15701

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That. deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
22nd day of November, 1983.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 22, 1983

Charles J. Starnbaugh
1"055 Hartman Dr.
Ind iana,  PA 15701

Dear Mr. Stambaugh:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant, to section(s) 690 of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Cormission can only be insti tuted under
Article 78 of the Civi l  Practice Law and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allor,sed in accordance
with this decision may be addressed Lo:

NYS Dept. Taxation and Finance
Law Bureau - Litigation UniE
Building {f9 State Campus
Albany, New York 12227
Phone l/ (518) 457-2070

Very truly yours,

STATE TAX COMM]SSION

cc:  Pet i t ioner 's  Representat ive
Robert S. Marcus
555 Philadelphia St.
Indiana, PA 15701
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

CHARLES J. STAMBAUGH DECISION

for Redeterninat ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22 :
of  the Tax Law for the Year 1978.

:

Petitioner, Charl-es J. Stambaugh, 1055 Hartman Drive, Indiana, Pennsylvania

15701, f l1ed a pet i t ion for redetermlnat lon of a def ictency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1978 (Fi le No.

3s943) .

On February 22, 1983, pet i t l -oner advlsed the State Tax Corrml-ssion, in

writing, that he des{red to waive a smalL claj.ms hearing and to subnlt the case

to the State Tax Comrnisslon based on the entire record contained in the fll-e.

ISSUE

Whether petitloner was dornlciled in and a resldent of New York State

during al l  of  L978.

FINDINGS OF FACT

1. Charles J.  Stambaugh (rrpet i t ionerfr)  t inely f i l -ed a New York State

Income Tax Resldent Return for 1978 on Form IT-200 (Short Forn) showlng salary

or wages of $16,775.85 and interest and dlvldends of $203.56 for a total  New

York l -ncome of $16,979.4I.  Pet l t ioner indicated his f i l ing status as single

with one exemption.

2. On March 26, 1981, the Audit  Divis ion lssued to pet l t loner a Statement

of Audit  Changes proposing personal lncoue tax due of $1,281.32, pLus lnterest

o f  $211.85 ,  fo r  a  to ta l  due o f  $11493.17 .  The exp lanat ion  on  the  Sta tement  was
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'rThe startlng point for computing the New York tax ltabtllty is Federal Adjusted

Gross Income. Therefore, your tax l iabi l l ty has been reeonputed as shown.r l

Said Statement showed Federal  adjusted gross lncome to be $27 '938.00'  which

amount was obtained under authorlzation of Internal Revenue Code section

6103(d) .  Accord ing ly ,  on  October  30 ,  1981,  a  Not ice  o f  Def lc iency  was issued.

3. Petitloner worked as a field ernployee for Delta Drill ing Conpany of

Indiana, Pennsylvania prior to and during the year 1978. He asserted that

during thLs period of t ime his residence was determined by the locat ion of the

dri l l lng r ig(s) he was working on.

4. During 1978, pet i t ioner worked in New York State from t lay 12, 1978

through October 27, 1978. He submitted a schedule rr i th his pet i t ion showing

the dates and locat ions of hLs work si tes during this period.

5. Pet l t ioner al leges that he did not have a residence in New York State

(but dld keep a nai1lng address at WhitesvLlle, New York), was a patt-year

resident of this state, and that the amount of tax due New York should be

computed only upon the amount of income earned whiLe a resldent of New York and

not upon his Federal adjusted gross income for L978.

6. Petitioner fll-ed a 1978 individual income tax return with the Conrrnonwealth

of PennsyLvania showing taxes patd of $305.35. He checked the nonresident box

as hls residency status. The address shown on his Pennsylvania tax return for

1978 was Box 128, Whitesvi l le,  New York. Said address was also shown on his

New York rrtithholding statement.

7. In October of 1981r pet i t ioner f i led an amended 7978 New York State

income tax return on nonresident Forn IT-203. 0n said return, he indicated

that he was a New York State resident for eight months during 1978 and that he

was amending his return due to his being a part-year resident.
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8. The record does not contain any lnformation as to whether pet i t ionerts

stay in Pennsylvania was of a permanent nature, what his intentions were when

he left New York State and whether he intended to return to New York State ln

the future.

CONCLUSIONS OF LAW

A. That 20 NYCRR L02.2(d) provides, in pert lnent part ,  that:

(1) Donicile, in general, is the place which an indivldual
lntends to be his permanent home - the pJ-ace to which he lntends to
return whenever he may be absent.

(2) A donicile once established continues until- the person in
question moves to a new l-ocation with the bona fide lntention of
rnaking his flxed and permanent home there. No change of domiclle
results from a removal to a new location lf the intention is to
remain there fox a l-fnited time.

B. That pet l t ioner has fai led to sustain hLs burden of proof required

pursuant to sect ion 689(e) of the Tax Law to show that he had a bona f ide

intention of naking his fixed and permanent home in Pennsylvanla. Accordingly,

petitioner has fail-ed to show that he was not donlclled in New York or that he

changed his domicile to Pennsylvania.

C. That 20 NYCRR I02.2(b) provtdes that:

Any person domicl-led in New York is a resldent for income tax
purposes for a specif ic taxable year,  unless for that year he sat isf les
all three of the following requlrements: (1) he naintains no permanent
place of abode in this State during such year,  (2) he maintalns a
permanent place of abode elsewhere during such entire year, and (3)
he spends in the aggregate not more than 30 days of the taxable year
ln this State.

D. That pet i t ioner has fai led to sustain hls burden of proof required

pursuant to sect lon 689(e) of the Tax Law to show that he has sat lsf ied al l -

three of the above requirenents. Accordingly" petitl-oner ls deemed a resident

of New York State during taxable year 1978.



E. That the Not ice of DefLclency

revised allowing petitioner a resident

the Tax Law, for lncome taxes paid to

amount of $305.35; and that,  except as

respects denied.

DATED: Albany, New York

N 0v 2 21983
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lssued on  October  30 ,  1981 ls  to  be

tax credlt '  pursuant to sect lon 620 of

the Comnonwealth of Pennsylvania in the

so granted, the pet l t ion is ln al l  other

STATE TAX COMMISSION

--P-c* 'ar -&J&-,*
PRESIDENT

)


