
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Joseph Speaker

for RedeLerminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
7972 &.  1973.

That. deponent furLher says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
27 th  day  o f  May,  1983.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  27 th  day  o f  May,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Joseph Speaker,  the pet i t ioner in the within proceeding, by enclosing
a true copy thereof in a securely sealed posLpaid wrapper addressed as fol lows:

Joseph Speaker
2 0 0  E .  2 7 t h  S t . ,  A p t .  3 W
New York, NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and cui lody of
the united states Postal  service within the state of New York.

AT'FIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

/'Y

AUTHORIZED TO INISTER
OATHS PURSUANI
SECTION r74

TO TAX IJAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

lTay 27, 1983

Joseph Speaker
200  E .  27 th  S t . ,  Ap t .  3W
New York,  NY 10016

Dear  Mr .  Speaker :

Please Lake not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the St.ate of New York, Albany County, wiLhin 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
traw Bureau - l i t igat ion Unit
Building /19 State Campus
Albany, New York 12227
Phone l l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau's Representat ive



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
:

JOSEPH SPEAKER

for Redeterninat ion of a Def ic iency or for
Refund of Personal Income Tax under Article :
22 of the Tax Law for the Years L972 arrd 1973.

:

DECISION

Petl t ioner,  Joseph Speaker,  200 East 27th Street,  Apartment 3W, New York'

New York ,  10016,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r

refund of personal incorne tax under Article 22 of the Tax Law for the years

L972 and. 1973 (Fi le No. 32442).

A formal hearing was held before Dennis M. Gal l iher,  Hearlng Off icer,  at

the off l -ces of the State Tax Conrmlssion, Two World Trade Center,  New York, New

York  on  December  1 ,  I9B2 a t  1 :15  P.M. ,  w i th  a l l  b r ie fs  to  be  subn i t ted  by

January 7, 1983. Pet i t ioner appeared pro se. The Audit  Divis lon appeared by

Pau l  B .  Coburn ,  Esq.  (Anne W.  Murphy ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ioner was a person required to col lect,  t ruthful ly account

for and pay over withholding tax with respect to Malcolm Starr,  Inc.,  and

wil l fu l ly fai led to do so, thus becouring l iable for a penalty under sect ion

e85(g) of the Tax Law.

FINDINGS OF FACT

1. On February 25, 1980, the Audit  Dl-vis ion Lssued to pet i t ioner,  Joseph

Speaker,  a Statement of Def ic iency and a Not ice of Def ic iency assert ing tax due

as fo l lows:
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YEAR
m
r973

AMOI'NT
Sff izq
2r ,39r .84

Tota l

These amounts pertained to unpaid withholding tax due from Malcoln

Star r ,  Inc . ,  fo r  the  per iods  February  1 ,  L972 th rough September  30 '  L972,  and

January  1 ,  1973 th rough Apr i l  18 ,  I973,  respec t iveLy .

the

and

and

the

to

2. Malcolm Starr,  Inc. ( t tstarr t t ) ,  \^ras, unt i l  i ts bankruptclr  engaged in

business of manufactur ing ladiesr apparel ,  including gala dresses'  late-day

cocktai l  dresses and evening dresses. Starr was a publ ic ly held corporat ion

had off ices in New York, a warehouse in New Jersey, and factor ies in both

United States and Hong Kong. Pet i t ioner test i f ied that approximately sixty

sixty-f ive percent of Starrfs incoming mater ial  came from Hong Kong.

3. Pet i t ioner f i rst  became associated with Starr in or about L969' a f te r

beenhaving sold to Starr  h is  own company,  Jobere,  Inc.  ( tUoberet t ) ,  which had

engaged in the same busf-ness as Starr fs  a l though on a much smal ler  scale.

4. Pet i t ioner has extensive background in the fashion industry '  havlng

fl-rst commenced work in the industry in 1933 for Maurice Rentnerts company

(which company rdas a domlnant force in the industry and has slnce become known

as Bi l l  Blass).  Pet i t ioner gained his t thands ontt  experience through working

direct ly in Rentnerts factor ies, shipping departments, designl"ng rooms, etc.  '

and through runnl-ng his own companies for a period of approxinately twenty (20)

years .

5. Petitioner became acquainted with Mr. l"Ialco1m Starr, one of the

principals of Starr,  through Malcolm Starrfs father and through pet i t ionerrs

membership in the Fashl-on Originatorrs Gui ld of America (an J.ndustry trade

associat ion now known as the New York Fashion Counci l -) .
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6. Approximately six months after conmenclng work for Starr as descr ibed

above, Mr. Starr informed pet i t ioner that pet i t ioner would become the Execut ive

Off icer (Execut ive Vice-President) of  Starr,  upon the impending ret i rement of

one John Col l ing, a pr incipal at  that t ime in Starr.

7.  Pet i t ioner met with Mr. Col l ing and Starrrs then-control ler one Mr.

Reger.  At this meeting he discovered that al though Starr was capital- ized at

frabout f ive (5) rni l l ion dol lars",  i t  had an inventory of f in ished garments

carr ied on the company (Starr 's)  books at approxinately three (3) ni l l lon

dol lars with no reserve taken on this inventory. In pet i t ionerrs est imation,

such an inventory was pract ical ly worthless and grossly overstated ln value,

since special ty i tems of the type rnade by Starr were rendered basical ly unsaleable

after the end of any one of the four yearly fashion seasons.

8 .  Pet i t ioner  tes t i f ied  tha t  a l though he  was to ld  he  was to  be  Mr .  Co l l ing 's

replacement as Execut ive Vice-Presldent of Starr,  he in fact became I"1r.  Starrts

admin is t ra t i ve  ass is tan t .  Pe t i t ioner ts  ac tua l  du t ies  in  th is  ro le  cons is ted

primari ly of  mai-ntaining product ion through coordinat ing the di f ferent div is lons

of Starr with respect to incoming shipments of finished materials and embroidery

from Hong Kong and from other suppl iers.  Pet i t ionerfs dut ies also i .ncluded, to

a  lesser  ex ten t ,  car ry ing  ou t  Mr .  S tar r ts  "w ishes  and rou t ine  de ta l l s " ,  dea l ing

with smal l  suppl iers and factors (who knew pet i t ioner from his prevl-ous work ln

the industry),  f ie lding col lect ion cal ls and seeing that payments to suppl lers

were apportioned among suppliers so as to maintain a flow of incomlng materials

avai lable for manufacture.

9 .  Pe t i t i one r  t es t i f i ed  t ha t  pu rchas ing  p ro jec t i ons  we re ,  i n  h i s  op in ion '

far  in  excess of  Starr rs  needs in v iew of  past  sa les,  and that  actual  purchases

of  mater ia ls  were nade far  in  advance of  the actual  manufacture of  i tems.  The
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excess  mater ia ls  were  made in to  f in ished goods,  fabr ic  inventor ies ,  p iece  goods

or embroidery inventor ies and were almost immediately rendered unsaleable as

out -o f - fash ion .

10. Pet i t ioner voluntar i ly made a merchandising plan for each of the

d iv is ions  o f  S tar r ,  based on  pr io r  years '  exper ience o f  ac tua l  sa les  less

returns, in the hope of reducing Starr 's volume of mater ial  and thus i ts

exposure  to  loss .  Pet i t ioner  a lso  suggested  tha t  S tar r ' s  mark-ups  on  merchand ise

were Loo low. Both of these suggest ions were rejected by Starr,  and pet i t ioner

was to ld  tha t  he  "d idn ' t  unders tand b ig  bus iness t? .

11 .  Pet i t ioner  tes t i f ied  tha t  Mr .  S tar r  owned " f i f t y -one (51)  percent

p1us"  o f  S tar r ' s  s tock ,  wou ld  " face  up"  to  none o f  h is  execut ives ,  and made a l l

o f  h is  dec is ions  in  p r iva te ,  w i th  S tar r ' s  employees  learn ing  o f  the  dec is ions

when their  ef fect was fel t  within the company. For example, Mr. Starr,  would

make large purchases of rrcutt ingst '  in Hong Kong, with the decision to make such

purchases becoming known when the mater ials began to arr ive in the United

S t a t e s .

12 .  In  ear ly  1972,  pe t i t ioner

he had been appointed Treasurer of

13 .  I t  was  upon pe t i t ioner rs

Chapter XI Bankruptcy proceedings

seq)  in  ear ly  Apr i l  o f  1973.

was not i f ied by the Board of Directors that

Star r ,  wh ich  pos i t ion  pe t i t ioner  accepted .

recommendation that Starr entered into

(ar rangement  p roceed ings ,  11  USC $  701 e t

14. At the t ime Starr entered into arrangement proceedings (early 7973)

pet i t ioner went to Hong Kong to sel l  whatever of Starr 's Hong Kong assets were

sareab le .  Or ig ina l l y ,  s ta r r ts  then-cont ro l le r ,  A Ian  Grossman,  was to  go  to

Hong Kong, but pet i t ioner made the tr ip instead, after he told Mr. Starr and



- 5 -

Mr. Grossman that he would be unable to cope with the f inancial  aspects of

opera t ing  the  company in  Mr .  Grossman 's  absence.

15 .  Pet i t ioner  owned "about "  twe lve  thousand (12 ,000)  shares  o f  S tar r ' s

stock, which he "guessed" represented approximately one or one and one-half

percent  (1 -L4%)  o f  S tar r ' s  s tock .

76 .  Pet i t ioner  tes t i f ied  he  remained w i th  S tar r  because he  was unsuccess fu l

in securing other employment and was concerned about his f inancial  s iLuat ion in

support ing his family.

77. Pet i t ioner was removed from his off ice of Treasurer and from the Board

of Directors of Starr in or about the middle of May 7973. At about the same

t ime,  pe t i t ioner  was requesLed to  res ign  f rom Star r  and d id  so .

18 .  Pet . i t ioner  spent  h is  work ing  t ime a t  S tar r ' s  o f f i ces  a t  530 7 th  Avenue

in  New York  C i ty ,  aL  the  warehouse in  New Jersey ,  occas iona l l y  a t  S tar r ' s  Hong

Kong factory and with var ious customs brokers and factors. His normal work day

s t a r t e d  a t  B : 0 0  A . M .  a n d  h e  u s u a l l y  l e f t  a t  6 : 3 0  o r  7 : 0 0  P . M . ,  a f t e r  o v e r s e e i n g

Lhe rout ines of the var ious shipping and receiving departments, t ry ing to

enforce merchandising procedures, and monitor ing customs brokers and talk ing to

cred i to rs .  Pet i t ioner  a lso  worked many Saturdays .  Mr .  Speaker  tes t i f ied  tha t

he spent l i t t le or no t ime with the cont.rol ler,  or in the bookkeeping off ice

which, according to pet i t ioner,  had about 22 employees and was in a ' tp i t i fu l

cond i t ion" .

19 .  S tar r ' s  payro l l  was  made out  in  the  bookkeep ing  o f f i ce .  Pet i t ioner

asked for and was given authori ty to sign payrol l  checks, and did so unt i l  a

signature machine was instal led. Pet i t ioner indicated that he also had authori tv

to sign and did sign checks for creditors with whom he dealt .  Pet i t ioner

test i f ied that he sought check signing authori ty because of money t t leaking out
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of the company at every porett ,  part icular ly in the areas of mechanical  expenses

such as petty cash, reimbursements, etc. ,  and pet i t ioner had hoped that a

better system of control  could be inst i tuted.

20 .  Pet i t ioner  a lso  occas iona l l y  charged p lane t i cke ts  fo r  bus iness  t r ips

to Hong Kong by officers and employees of the company to his own American

Express Card. Starr did not reimburse pet i t ioner for these expenses, and

peL i t ioner 's  Amer ican Express  b i l l  fo r  t i cke ts ,  to ta l l ing  approx imate ly  $6 ,000.00 ,

was f inal ly paid by the group which purchased Starr,  and then only after the

threat of a lawsuit  against pet i t ioner by American Express.

27 .  Pet i t . ioner  tes t i f ied  tha t  S tar r ' s  con t ro l le r  o r  poss ib ly  i t s  accountan ts

prepared and f i led withholding tax reports.  Pet i t ioner test i f ied further that

he did not s ign tax returns, had no knowledge of when withholding tax reports

or other tax returns were prepared or f i led and whether or not payment of taxes

accompanied the returns or was otherwise made, and that he did not come into

contact with this aspect of the conduct of Starr.

22. Pet i t ioner test i f ied that he considered himself  to be a "businessman"

who knew how to operate a company eff ic ient ly in the fashion industry based on

his experience in that part icular industry,  but did not consider himself  a

"f inancial"  man and did not get involved with t .he mechanics of running the

off ice. Pet i t ioner further test i f ied that when he had run his own company

(Jobere),  i t  was run in an eff ic ient manner and Lhat i ts obl igat ions were paid

in a prompt and t imely manner.

23 .  Pet i t ioner  made and assumed respons ib i l i t y  fo r  many dec is ions  o f  a

mechanical  nature at what he termed a "Iow level stage",  such as supervising

the shipping department,  hir ing employees there, and deciding i f  they had to

work on Saturdays and be paid for overt ime work. Pet i t ioner stated that,  in
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genera l ,  he  d id  no t  f i re  personne l ,  and reca l led  on ly  one occas ion  in  wh ich  he

had recommended the f i r ing of an individual who was working in Starr 's bookkeeping

o f f i c e s  .

24. Pet i t ioner test i f ied that.  he did not make decisions involving the

overal l  operat ion of Starr,  and that his main responsibi l i ty was to keep

produc t ion  f low ing .  A t  t imes,  th is  requ i red  pe t i t ioner  to  ca l l  S ta r r ' s  con t ro l le r

and persuade h im to  pay  cer ta in  c red i to rs  o r  fac to rs ,  a t  leas t  par t ia l l y ,  in

order to get merchandise shipped and to keep product ion going. Pet i t ioner

test i f ied he could not order that payment be made to a creditor,  as such, but

cou ld  d i rec t  o r  seek  payment  on ly  as  descr ibed.

25. Pet i t ioner test i f ied that unpaid taxes were never cal led to his

a t ten t ion  because tha t  wasn ' t  w i th in  h is  a rea  o f  opera t ion  fo r  S tar r .  Pe t i t ioner

test i f ied his f i rst  knowledge of an arrearage in taxes was at the meeting of

c red i to rs  when Star r  f i l ed  under  Chapter  11 .

26 .  Pet i t ioner  tes t i f ied  tha t  h is  func t ion  fo r  S tar r  was  to  coord ina te

Starr 's f ive (5) div is ions with incoming shipments from Hong Kong, handle

clearance at airports,  deal with customs brokers and maintain contact with

dissat isf ied factors and suppl iers to whom payment was overdue. Pet i t ioner

s ta ted  h is  respons ib i l i t y  was  to  assure  a  f low o f  mater ia ls  fo r  p roduc t ion  and

to handle manufactur ing problems, and that his requests for dol lar control  on

sales project ions and mark-ups were denied, thus frustrat ing his attempts to

exerc ise  cont ro l  in  h is  a reas  o f  respons ib i l i t y .

CONCIUSIONS OF LAII

A .  That  where  a  person is  requ i red  to  co l lec t ,  t ru th fu l l y  account

pay over withholding taxes and wi l l fu l ly fai ls to col lect and pay over

tax ,  sec t ion  685(g)  o f  the  Tax  Law imposes  on  such person " . . .a  pena l ty

for and

such

equal
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to the total  amount of tax evaded, not col lected, or not accounted for and paid

o v e r t t .

B.  That  sec t ion  685(n)  o f  the  Tax  Law def ines  a  person,  fo r  purposes  o f

sec t ion  685(g)  o f  the  Tax  Law,  to  inc lude:

f r . . .an  ind iv iduar ,  corporaL ion ,  o r  par tnersh ip  o r  an  o f f i cer
or  employee o f  any  corpora t ion . . .who as  such o f f i cer ,  employee
or member is under a duty to perform the act in respect or wnich
the  v io la t ion  occurs .  "

C. That the quest ion of who is a "person" required to col lect and pay

over withholding taxes is to be determined on the basis of the facts presented.

Some of the factors to be considered include whether pet i t ioner o!{ned stock,

signed tax returns, or exercised authori ty over the employees and the assets of

the  corpora t ion .  McHugh v .  S ta te  Tax  Comm. ,  70  A.D.2d,  g87.  (See a lso  Mac lean

v .  s ta te  Tax  comm. ,  69  A.D.2d 951,  a f f ,d  49  Ny2d 920,  and Mark in  v .  Tu l l y ,  65

A . D . 2 d  2 2 8 ) .

D.  That  pe t i t ioner  Joseph Speaker  was a  person under  a  du ty  to  co l lec t ,

t ruthful ly account for and pay over withholding taxes on behalf  of  Malcolm

Starr,  fnc. Al though pet i t ioner staLed he had only l imited authori ty within

the company and that he was a "businessman" involved with product ion and not.

the f inances of the company, he did have check signing authori ty and did sign

payro l l  and  o ther  checks .  Pet i t ioner  a lso  he ld  the  o f f i ce  o f  Treasurer ,  h i red

and,  a t  leas t  on  one occas ion ,  f i red  employees ,  and owned s tock  in  Ma lco lm

Starr,  Inc. Final ly pet i t ioner \4/as aware of the late payment or non-paJrment of

supp l ie rs  and o ther  c red i to rs  o f  Ma lco lm St .a r r ,  Inc . ,  and i t  was  a t  pe t i t ioner rs

suggest ion that Starr commence Chapter 11 arrangement proceedings. Accordingly,

noLwithstanding his stated lack of knowledge concerning non-pa)rment of withholding

taxes, pet i t ioner was in a posit ion to have been put on not ice in his capacity
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to lnquire as to the status of payment ofas treasurer,  as wel l  as otherwise,

taxes .

E.  That  the  pe t i t ion

Defic iency dated February

DATED: Albany, New York

MAY 2 ? 1983

o f

25 ,

Joseph Speaker is hereby denl-ed

1980  i s  sus ta ined .

STATE TAX COMMISSION

and the Not ice of

PRESIDENT


