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Years  1972-1973.

Matter of the Pet i t ion
o f

Peter  E .  S imon ian

of  a  Def ic iency  or  a  Rev is ion
or a Refund of Personal lncome
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the 27th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Peter E. Simonian, the pet i t ioner in the within proceedinS, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
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o f

Peter  E .  S imon ian
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of a Determinat ion or a Refund of Personal fncome
& UBT under ArLicle 22 & 23 of the Tax Law for
the Years 7972-7973.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes
of the Department of Taxat ion and Finance, over
the 27th day of May, 1983, he served the within
mai l  upon John G. Mi l ler the representat ive of
proceeding, by enclosing a true copy thereof in
wrapper  addressed as  fo l lows:

and says that he is an employee
18 years of age, and that on
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John G.  Mi l le r
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the United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive
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Peter  E .  S imon ian
c /o  Walqu is t ,  Renod in ,
11  Pear I  S t ree t
Albany, NY 12207

STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

lTay 27, 1983

Crud in  &  Mi l le r

Dear  Mr .  S imon ian :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Building /f9 State Campus
Albany, New York 1,2227
Phone / l  (518) 451-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
John G.  Mi l le r
Walqu is t ,  Renod in ,  Cruden & Mi l le r
1 1  N .  P e a r l  S t .
Albany, NY 72207
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX CO}O{ISSION

In the Matter of the Pet l t ion

o f

PETER E. SIMONIAN

for Redetermlnat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and, 23 of the
Tax Law for the Years 1972 and 1973.

DECISION

Not ice of  Def ic iency to

due in the amounts of

Peti t ioner,  Peter E. Simonian, cfo Walquist ,  Renodin, Crudln & MilLer,  11

Nor th  Pear l  S t ree t ,  A lbany ,  New York  L2207 (A t tn :  John G.  Mi l le r ,  C .P.A. ) ,  f i l ed

a pet i t lon for redeterminat ion of a def ic iency or for refund of personal income

and unincorporated business taxes under Articles 22 and, 23 of the Tax Law for

the  years  L972 and 1973 (F i le  No.  19553) .

A formal hearing was conmenced before Dennis M. Gal l lher,  Hearing Off icer,

at the off ices of the State Tax Commission, Bui lding 9, State Off ice Campus,

Albany, New York on October 4, L982 at 9:15 A.M., and was cont inued to concluslon

before the same Hearing Off icer at the same locat ion on November 8, 1982 at

9 :15  A.M. ,  w l th  a I1  b r ie fs  to  be  subrn i t ted  by  Februaxy  20 ,1983.  Pet l t ioner

appeared by Walquist ,  Renodin, Crudin and Mil ler,  C.P,A. rs (John G. Mi l ler,

C.P.A. ) .  The Aud i t  D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.  (Har ry  Kad lsh ,

E " q . ,  o f  c o u n s e l ) .

ISSUE

Whether  the Audl t  Div ls ion correct ly  determined that  pet i t ioner  had

addi t ional  income subject  to  tax dur ing the years L972 and L973.

FINDINGS OF FACT

1.  On Apr t l

pe t i t ioner ,  Peter

14 ,  L977,  the  Aud i t  D iv ls ion  issued a

E. Slrnonian, assert ing addit l -onal tax
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$6 ,538.89  fo r  1972 and,  $2 ,295.73  fo r  1973,  respec t ive ly ,  p lus  pena l ty  fo r  L972

and interest for both years. On Apri l  9,  1976, pet i t ioner,  together with

Mary F. Simonian, who is not a party to this proceeding, executed a consent

allowing the assessment of personal income and unincorporated business taxes

for the year ended Decenber 31, 1972, to be made at any t ime on or before

A p r i l  1 5 ,  1 9 7 7 ,

2. A Staternent of Audit  Changes dated Apri l  14, L977, explained that the

above asserted def ic iency rras issued as the result  of  a f ie ld audit ,  wherein

certain adjustments were made with respect to two businesses operated by

pet i t ioner.  The adjustments for the year I972 included the assert ion of

addit ional business income ($27,756.00; per cash audit) ,  an est imated withdrawal

o f  merchand ise  fo r  persona l  use  ($2r000.00) ,  and the  d isa l lowance o f  cer taLn

expenses elaimed as business promotional expenses ($2r500.00).  The adjustment

for the year 1973 was based on an asserted error made in the computat ion of

ga in  rea l i zed  on  the  sa le ,  in  1973,  o f  one o f  pe t i t ioner rs  bus lnesses  ($101000.00) .

The Statement of Audit  Changes further specif ied the addit ional tax asserted as

due for each year as fol lows:

7972 1973
Addit ional Personal rncome Tax $4, lE36 $ E-21-38
Add l t iona l -  Un incorpora ted  Bus iness  Tax  $1 ,746.53  $ I ,474.35

Final ly '  penalt ies were asserted for I972 (onLy) pursuant to sect ion

685(b)  and 685(c)  o f  the  Tax  Law.

3. Pet i t ioner operated two businesses, the Club Morocco located in Troy,

New York and The Downunder located in Lathan, New York, each of which was

operated as a t tnightclubtt  dur ing 1972. The Downunder was opened on March 21,

1972, and the Club Morocco was closed on October 13, 1972. Land and bui ldings
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of The Dor,munder rirere ordned by PCM Realty Corporation (ttPCMrr), of whlch petitioner

was the sole stockholder.

4. In conduct ing i ts f le ld audit ,  the Audit  Dlvis ion examined the books

and records of the two businesses as wel l  as pet i- t ionerrs Federal  and New York

State income tax returns. This examination reveal-ed that no allowance was made

to ref leet withdrawals of any food and/or beverages or other nnerchandise from

either business for pet i t ionerts personal use. The Audit  Divis ion est imated

such withdrawals for 1972 l-n the total  amount of $2,000.00.

5. Pet i t ioner asserts the above $2,000.00 amount is an arbi trary and

unreasonable est imate. Pet i t ioner asserts further that the two businesses did

not serve food other than snacks, that i t  is unreal ist ic to state that pet i t ioner

personal ly l r i thdrew $2r000.00 worth of beverages and, ( in spi te of test imony to

the contrary by the Audit  Divis ionts audltor)  that the $2,000.00 amount l tas not

an est imate arr ived at mutual ly as the result  of  dlscussions between the

auditor and the pet i t ionerts representat lve. Final ly,  pet i t ioner has glven no

indicatlon that any amount of nerchandise was wlthdrawn for personal use, and

alleges no addl,tlonal amount should be included on this basis.

6. The Audit  Divis ionts audit  further resulted ln the disal lowance of

deduct lons taken for business promotional expenses in the amount of $21500,00'

on the assertion that such expenses r^rere personal- in nature and unsubstantiated

as business expenses.

7 .  Pet i t loner  asser ts  the  above $2r500.00  amount  cons is ted  o f  two par ts '

as  fo l lows:

a) a book charge (bookkeeping entr ies) to income (sales)
and expense (promotional expense) in the amount of $1'250.00.
This f igure is a year-end est imated total  based on weekly
est imates, al legedly urade by pet i t ioner,  of  the amount of
beverages given away to customers rron the housett. No
explanation was offered as to why this method of accounting
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was used or r^rhy the sales account (an income account)
rather than an inventory account (liquor inventory) was
credited when no sale, ln fact,  occurred.

b) Expenses al legedly incurred as business promotion
expenses ln connection with the operation of the Downunder.
Several cancelled checks drawn by petitioner on the account
of the Dor^munder rrere presented at the hearing in substan-
t iat ion of the claimed business promotional expenses. None
of the checks bore any legend or notat ion of a part icular
purpose on thelr  face, and were drawn to named payees'  as
fo l lows:

Check
Number Check Date Payee-Td'iT- 

3-mT7f Deratzian Studio
1083 5 / I /72  Cap i ta l  C igar
1 1 3 1  5 / 2 0 1 7 2  C a s h  *
I2I5 6/24/72 Universal Match
1351 8 /L4 /72  Commi t tee  to  Re-E lec t  Fred  F ie lds
1386 8/28/72 Renssalaer County Democrat ic Steak

Roast
1387 8/28/72 Tony Mul l ins Test imonial
1518 l0 /3L /72  F ish  and Ch ips  * *
J - 5  l 2 / 3 I 1 7 2  P e t t y  C a s h  * * *

Amount
$  19 .26

42 .13
180 .00
601 .  98
200 .00

30 .00
100 .00
52 .  10
24 .00

8. At the hearing, pet l t ionerrs representat ive conceded that the checks

nunbered 1351 ($200.b0 ;  Conn i t tee  to  Re-E lee t  Fred  F le lds)  and 1386 ($30.00

Renssalaer County

r^Iere not properly

Denocrat lc Steak Roast) were pol l t ical  contr ibut ions and thus

deductable as business promotional expenses. No test imony or

other evidence rrras presented at the hearing with respect to ei ther the book

charges to promotlonal expense or the remaining various ltems shown by the

cancel led checks (eeq Finding of Fact rr7 (a) and (b) ")  .

*  Al leged to be for t ickets to a cl-am steam.

**  A l leged to  be  fo r  hors  d roeuvres .

*** No explanatlon of this item was given, nor rras any check introduced Ln
evldence; l t  is presumably ei ther a disbursement from The Downunderrs
petty cash, or an addit ion to the petty cash fund in the form of a deposit
there to .
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9.  The Audit  Divis ion also asserted that addit ional unreported business

income was received by pet i t ioner tn 1972 in the amount ot $27 1756.00. This

amount was determined on the basis of deposits by pet i t ioner to certain bank

accounts, est imated withdrawals of cash by pet i t ioner from The Downunder,  and

the results of an audit of both the Club Morocco and The Dor^munder.

10. The audit  of  the Club Morocco revealed no understatement of income,

while the audit of The Dor^munder revealed a discrepancy (deposits to gross

sa les  d i f fe ren t ia l )  o f  $6 ,356.00 .  Pet i t ioner  asser ts  an  in i t ia l  depos i t  o f

$1,000.00 (fron personal cash) was made to The Dorrmunder, and that withdrawals

frour (pet l t ionerrs) savings accounts in 1972 were in an amount greater than

those deposits in excess of receipts to the Downunderfs checking account

($6 ,356.00) ,  in  o rder  to  meet  bus iness  cash demands.  Pet i t ioner ts  representa t lve

noted that these addit ional deposits in excess of receipts were recorded on the

books and records as loans from pet i t ioner,  Peter Simonian, to The Downunder,

with the actual cash coming from pet i t ionerrs savings accounts.

11. The Audit  DivisLon also noted unexplalned deposlts to pet i t lonerrs

savings accounts as const i tut ing a port ion of the asserted addit ional buslness

income. These deposits were in an amount of $6,000.00 to the Fidel i ty Savings

Bank and $4,000.00 to the Troy Savings Bank.

12 .  Pet l t ioner  asser ts  the  above-noted  $6 ,000.00  depos i t  was  the  resu l t  o f

a loan repayment (in that amount) to petitioner by PCM Real-ty Corporation. A

cancel led check for $6,000.00 drawn by pet i t ioner on the account of PCM and

payable to pet i t ioner was introduced in evidence at the hearing. This check,

da ted  October  18 ,  1972,  bore  no  legend or  o ther  des ignat ion  o f  i t s  purpose.  In

addit ion, pet i t ionerrs representat ive lntroduced a copy of PCM Realty Corporat ionrs

Federal  income tax return (Forur 1120) for the f iscal  year ended Septernber 30,
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1973. Page 4 of this return contalned a schedule showlng, at l ine 18, loans

owed to  o f f i cers  a t  the  beg inn ing  o f  the  ( f i sca l )  year  ($79,008.83)  '  and  loans

owed to  o f f i -cers  a t  the  end o f  the  ( f i sca l )  year  ($ -0- ) .  Pe t i t ioner 's  represen-

tat ive asserted that the $6,000.00 deposit  was a part  of  the loans repaid to

Peter SLmonian as the sole off icer and stockholder of PCM Realty Corporat ion,

and that such repaynent occurred Ln 1972 (PCM Realty Corporat ion's f iscal  year

1973 ended on September 30, L973, and thus would also encompass the months of

October,  November and December of L972).  The amount of the al leged loan

repayment ($6,000.00) was not ln any way separately stated on PCM!s tax return.

13. The $4,000.00 deposit  to the Troy Savings Bank is al leged by pet i t ioner

to be the proceeds from the sale of a boat used as both a business and a

personal asset,  which proceeds (when received) were al legedly deposited direct ly

to pet i t ionerts personal savings account and not run through the records of the

business. Copies of certain checks made payable to or indorsed over to pet i t ioner

by one Doris E. I rv ing, the al leged purchaser of the boat,  together with a

deposit slip to the Troy Savings Bank were lntroduced in evidence at the

hearing. The checks were for a conbined total  of  $31900.00 and the deposit

s l ip  was fo r  $3 ,900.00  in  checks  and $100.00  in  cash.  Pet i t ioner  asser ts  the

boat was sold to Mrs. I rv ing for $4,500.00, with payment being received as

$100.00  in  cash,  $3 ,900.00  ba lance by  check ,  and $500.00  hav lng  been rece ived

earl ier as a deposlt .  Final-J-y,  an aff idavi t  f ron Doris E. I rv ing stated that

she purchased a 28 foot Chris Craft  cabin cruiser on or about August 22, 1972

f rom Peter  E .  S imon ian  fo r  $4 ,500.00 .

14. The Audit  Divis ion further asserts that pet i t ioner took $200.00 per

week from the businesses for his personal l iv ing expenses. Thts amount is an

est imate by the Audit  Divis ion based on i ts al legat ion that pet i t ioner showed
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no \rithdrawals or other sources of income from the business for such expenses.

Th is  es t iu ra ted  amount ,  to ta l l ing  $10,400.00  fo r  the  year  (L972) ,  was  a l leged l -y

withdrawn in cash (t t f rom the t i l l r r)  and was asserted as addit ional ineome to

the pet i t ioner by the Audit  Divis ion.

The auditor test i f ied that he reviewed entr ies for a withdrawal

account,  and that these entr ies appeared to be in the nature of a t 'catch-a1l"

account to col lect i tems of a non-business nature. He further test i f ied that

these entries were the only evidence of any withdrawal account furnished by

pet i t ionerts representat lve during the course of the audit .  The est imated

amount for withdrawals of cash by pet i t ioner ($10,400.00) was thus included by

the Audit  Dlvis ion to ref lect a source of money for pet i t lonerrs ordlnary

l iv ing expenses such as food, clothing, apartment rent,  etc.

15. Petitioner maintains that no such cash withdrawals were made fron the

businesses, but rather that al l  wi thdrawals by pet i t ioner r^rere handled by check

and accounted for through a drawing account properly reflected on the books and

records of the business. Pet i t ioner asserts that such withdrawals, together

with substantlal cash withdrawals from savings were sufficient without further

(cash) withdrawals from the businesses to cover pet l t lonerts expenses durlng

the year.  Pet i t ionerts representat ive submitted copies of a workpaper dated

December 31, L972 eontaining journal entr les (presumably adjust ing journal

entr ies),  an t 'analysist '  of  a drawing account for Club Morocco and for The

Downunder and two ledger sheets entitled "P.E. Simonian - Drawlng" which were

al leged to represent pet i t ionerrs drawing account.  The | tanalysisrr  sheets

contained columns label led l tCash & M.J. Simoniantt ,  t tPersonal Taxestt ,  t rTrust

Fundtt, trMutual Fundtt and ttSundrytt, and showed figures apparantly representing

rnonthly total  disbursements made for these i tems on behalf  of  pet l t ioner.  The
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disbursenents ref lected for L972 under the col-umn ent i t led | tCash & M.J. Simoniant l

total led $8r250.00 on the Club Morocco sheet and $-0- on The Downunder sheet.

The quarter ly arnounts for each of the var ious columns, as total led together '

appear as one sum on the ledger sheets under the post ing reference t tCDtt:

(presumably cash di-sbursements) .

16. For the year L973, the Audit  Divis ion asserted addit ional income to

pet i t ioner on the basis of an al leged computat ional error of $10,000.00 ln

report ing gain on the sale of The Downunder.  The Audit  Divis ion asserts a sale

pr ice  ( fo r  the  bus iness)  o f  $140,000.00 ,  w i th  $90,000.00  be ing  a l loca ted  to  PCM

Realty Corporat ion to cover an outstanding mortgage owed, and $40,000.00

($13,000.00  inventory  and equ ipment ,  $27,000.00  goodwi l l )  be lng  a l loca ted  to

pet i t ioner,  thus leaving a $10,000.00 di f ference whlch was al located to pet i t ioner

as income.

17. Pet i t ioner asserts the transact ion was properly reported, and that

$100,000.00  ra ther  than $90,000.00  was a l loca ted  to  PCM Rea l ty  Corpora t lon .

Pet i t ionerts representat ive submitted copies of the contract of  sale of The

Downunder as well as worksheets containing conditional sal-es figures pertainlng

to the sale of the business. Both the sale contracts and the worksheets

prov ide  ev idence o f  a  sa le  p r ice  o f  $140,000.00 ,  w i th  $40,000.00  a l loca ted  to

Peter E. Slmonian as owner of the buslness of The Dornmunder, and $100'000.00

al located to PCM as owner of the premises conveyed. Final ly pet i t ioner concedes

and does not contest that unincorporated business tax was not pald and is

properly due and owing by petitloner in connection with the sale of The Dor^munder.

However,  pet i t ioner does not concede the assert ion of $10,000.00 of addit ional

lncome on the sale.
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18. Pet i t ioner submltted an aff idavi t  stat ing that he withdrew no merchandise

for personal use from either business and only wl-thdrew from the business such

amounts as were charged to hlm through the books and records. Pet i t ioner was

not present to offer test inony at the hearings.

CONCLUSIONS OF LAW

A. That  the pet i t ioner  has fa l led to prov ide such suf f ic ient  credib le

evidence as would refute the assertion of withdrawal of merchandise in the

amoun t  o f  $2 r000 .00 .  Pe t i t i one r r s  ba re  asse r t i on ,  by  a f f l dav i t ,  t ha t  he

withdrew no merchandise for personal consumption fails to meet the burden of

proof  or  even of  persuasion on th is  issue and hence the Audi t  Div is ionrs

posi t ion is  susta ined.

B. That claimed business promotional expenses in the total amount of

$2,500.00 are d isal lowed and the asser t ion of  addi t ional  business income to

pet i t ioner  in  th is  amount  is  susta ined.  A por t ion of  these expenses were

conceded to be not  proper ly  deduct ib le by pet i t ioner  (see Finding of  Fact  r r8rr ) .

Furthermore, although some items at issue were evidenced by cancelled checks,

no evidence rvas submitted concerning the purpose of the check payments and thus

pet i t ioner  has fa i led to susta in h is  burden of  prov ing the ent i t lement  to a

deduct ion for  these expenses.  The por t ion of  the c la imed expense created by

book charges for  beverages g iven a\day to customers is  an est imate by pet i t ioner ts

accountants and is  not  substant ia ted by test imony or  any other  ev idence.

Accordingly ,  no basis  has been establ ished by pet i t ioner  to prove the amount  of

or  ent i t lement  to a deduct lon for  th is  i tem.

C.  That  no ev ldence of  wi thdrawals f rom pet i t ionerrs savings accounts to

meet  pet i t ionerrs business cash demands (subsequent  deposi ts  to The Donmunder

in excess of  receipts)  was provided at  the hear lng.  Fur thernore,  wi th respect
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to the Audit  Divis ionrs assert ion of cash withdrawals from the businesses for

pet i t ionerts personal l iv ing expenses, the pet i t loner al leged that personal

expenses were pai.d by check through pet i t ionerts buslness and charged to a

drawing account. Work papers pertaining to a drawing account showed a total

amount of $8,250.00 disbursed to I tCash & M.J. Sinonianrr.  No test lmony or other

evldence was presented as to the ident i ty of M.J. Simonian or as to whether

this amount r^ras disbursed for pet i t ioner 's personal l iv ing 
""n"rr""" .1 

Furthermore,

no evidence lras presented concerning pet i t ionerf  s al leged I 'substant lal  r^r l thdrawals

from savingstt  to meet such expenses. Accordingly pet i t ioner has fal led to

refute by suff ic ient credible evidence the asserted addit ional income, and thus

the Audit  Divis l-onts posit ion is sustained.

D. That the deposit  to Fidel i ty Savings Bank ln the amount of $6,000.00

(see Finding of Fact "12") is al leged by pet i t ioner to have been the repayment

of a loan owed to pet i t ioner by PCM Realty,  Inc. PCM's Corporate Franchise Tax

Report showed al l  outstanding loans to off lcers paid off  dur ing f iscal  year

L973, and pet i t ioner offered a cancel led check for $6,000.00 fron PCM payable

to pet i t ioner and dared october 18, L972 (withtn PCM's f iscal  year ended

September 30, L973).  No test i rnony was provided on this i tem nor dld the check

i.ndicate on i ts face or elsewhere that i t  was in repayment of a loan. No

documents evidenelng any repayment schedule (dates and amounts) was provided.

I t  is equal ly bel ievable that this $6,000.00 amount could have been a dividend

to pet l- t ioner rather than a loan repayment.  Accordingly,  the pet i t ioner has

fal led to sustain hls burden of provlng the non-taxabi l l ty of  this deposlt  to

his savings account and the Audit  Divis ionfs poslt ion is sustained.

I- 
Anounts shornm as disbursed under the other columnar headings (Personal Taxes,

Trust Fund and Mutual Fund) would not be construed as disbursed for personal
l iv lng expenses. No test lmony or other explanat ion was presented on this,  nor
hras any explanation given concerning the column entitled ttSundrytt.
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E. That the deposit  of  $4,000.00 to the Troy Savings Bank (see Finding of

Fact "13") is al leged to have been received as payment on the sale of a boat.

Cancel led checks indorsed to or payable to pet i t ioner,  as weII  as an aff idavi t

f ron the purchaser,  together with entr ies on pet i t ioner 's tax return are

suf f i c ien t  to  p rove  the  source  o f  th is  depos i t  o f  $4r000.00 .  Accord ing ly ,

pet i t ioner has met his burden of proof and the Not ice of Def ic iency is to be

recomputed to ref lect removal of  this amount ($4,000.00) from i tems of addit ional

asserted income for 1972.

F. That the documentary evidence submitted by petitioner with respect to

the  sa le  o f  The Downunder  es tab l i shes  tha t  $100r000.00  and no t  $90r000.00  o f

the proceeds of the sale was al located to PCM, and that the gain on the sale

al located to pet i t ioner was properly ref lected on pet i t ioner 's tax return.

Accordingly,  the Not ice of Def ic iency is to be recomputed to ref lect removal of

the  excess  income ($10,000.00)  asser ted  aga ins t  pe t i t ioner  fo r  1973.  F ina l l y ,

pet i t ioner concedes that imposit ion of unincorporated business tax in connect ion

with this sale is proper and remains due and owing.

G. That the pet i t ion of Peter E. Sinonian is hereby granted to the extent

indicated in Conclusions of Law "8" and rrFrt ,  but is in al l  other respects

denied, and the Not ice of Def ic iency dated Apri l  14, L977, as modif ied in

accordance with this decision, is sustained.

DATED: ALbany, New York STATE TAX C0I"IMISSION

MAY 2 ? 1983


