
STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Harold & Sylv ia Simon
AT'FIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 7 L .

State of New York
County of A1bany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of February, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Harold & Sylvia Simon, the pet i t ioners in the within
proceedinS, bY enclosing a Lrue copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Harold & Sylvia Simon
36 Kenwood Dr.
New Rochel le,  NY 10804

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui lody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
4 th  day  o f  February ,  1983.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

AUTHORIZED TO ADMINISTER
OATHS PURSUANT TO TAX I/IW
SECTION I74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 4,  1983

Harold & Sylvia Simon
36 Kenwood Dr.
New Rochel le,  NY 10804

Dear  Mr .  &  Mrs .  S imon:

Please take not. ice of the Decision of the
herewith.

S ta te  Tax  Commiss ion  enc losed

You have now exhausted your right
Pursuant  to  sec t ion(s )  690 o f  ine
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i l  p rac t ice
Supreme Court of  the State of New
date  o f  th is  no t ice .

Inquir ies concerning the
with this decision mav be

of review at the administrat ive level.
Tax Law, any proceeding in court  to review an
Commission can only be inst i tuted under

Laws and Rules, and must be commenced in the
York, Albany County, within 4 months from the

computat ion of tax due or refund al lowed in accordance
a d d r e s s e d  t o :

NYS Dept.  Taxat ion and Finance
Law Bureau '  Li t igat. ion Unit
Albany, New York 12227
Phone / i  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

c c :  P e t i t i o n e r ' s Representat ive

Tax ing  Bureau 's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HAR0LD SIMON and SYTVIA SIM0N

for Redeterminat ion of a Def ic iencv or for
Refund of Personal Income Tax under Article 22
of  the  Tax  Law fo r  the  Year  1971.

DECISION

Petit ioners, Harold Simon and Sylvia Simon, 36 Kenwood Drive, New Rochelle,

New York 10804 f i led a petit ion for redetermination of a deficiency or for

refund of personal income tax under Art icle 22 of the Tax Law for the year 1971

(F i l e  No .  23506) .

A smal1 claims hearing was held before Allen Caplowaith, Hearing Off icer,

at the off ices of the Stat.e Tax Commission, Two World Trade Center, New York,

New York,  on JuIy  10,  1981 at  1 :15 P.M.  Pet i t ioner  Haro ld Simon appeared (pro

se_) .  The Audi t  Div is ion appeared by Ralph J .  Vecchio,  Esq.  (Wi l l iam Fox,  Esq. ,

o f  counse l ) .

ISSIIE

l " Ihether pet i t ioner Harold Simon is properly ent i t led to a greater New York

State net operat ing loss carryback deduct ion for 7977 than the amount of such

deduct ion  proper ly  a l lowab le  fo r  federa l  purposes .

FINDINGS OF FACT

1. Harold Simon and Sylvia Simon t imely f i led a New York State Combined

Income Tax Return for the year 197I.

2. 0n November 25, 1975 pet i t ioners f i led a Claim for Credit  or Refund of

Personal Income Tax, Form IT-113X, for the year 1971 whereon a refund was

c la imed o f  $1  r872.64  based on  ne t  opera t ing  loss  deduct ions  car r ied  back  to
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said year fron 7974, and the unused port ion of the 1973 net operat ing loss

in i t ia l l y  car r ied  back  to  1970.

3 .  0n  March  10 ,  1976 the  Aud i t  D iv is ion  issued a  no t ice  to  pe t i t ioners

advising them that their  c laim for refund has been part ial ly al lowed to the

ex ten t  o f  $997.52 .  The d isa l lowance per  sa id  no t ice  o f  $875.12  was exp la ined

in a Voucher for Income Tax Refund attached thereto. Pursuant to said voucher

"Adjustment must be made to the 1971 overpayment based on a Federal  Audit

Repor t  o f  0c tober  20 ,1975 wh ich  a l lowed an  ad jus tment  o f  on ly  $7 ,725.17  wh ich

cons is ted  o f  a  ne t  opera t ing  loss  o f  $151560.17  and an  inc rease in  income o f

$8 ,435.00 . "  0n  September  27 ,  1976 Lhe Aud i t  D iv is ion  issued a  fo rmal  Not . i ce  o f

D isa l lowance to  pe t i t ioners .

4 .  The ne t  opera t ing  loss  deduct ion  o f  $15,560.17  a l lowed by  the  In te rna l

Revenue Service for 1971 was comprised of the unused port ion of a 1973 loss

in i t ia l l y  car r ied  back  to  797A,  p lus  a  1974 loss  car r ied  back  to  1971.

5 .  Pet i t ioner  c la imed a  ne t  opera t ing  loss  deduct ion  fo r  New York  S ta te

purposes  o f  $21,983.72  fo r  the  year  797I .  He argued tha t  he  is  en t i t led  to

such greater net operat ing loss deduct ion since he and his wife f i led separate

New York State Returns for 7970, and the 7973 loss was appl ied so1e1y to his

separate income, thereby leaving a greater unused port ion of such loss to carry

back to 7971, f .or New York State purposes than that which was carr ied back t .o

I97 I  fo r  federa l  purposes .

coNctusroNs 0F tAI,{

A. That the Tax law makes no provision which would al low a net operat ing

loss deduct ion, or carryback or carryover deduct ion, which exceeded the al lowance

for  federa l  income tax  purposes ,  see  Mat te r  o f  Ros lyn  T .  lea ,  S ta te  Tax  Commiss ion

dec is ion ,  December  11 ,  1981 and cases  c i ted  there in .



B.

formal

7976 is

DATED:

That the petit ion of

Not ice of  Disa l lowance

hereby susta ined.

Albany, New York
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Harold Simon and

of  pet i t ioners '

Sylvia Simon is

claim for refund

denied and the

dated  September  27 ,
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