
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the pet i t ion
o f

Peter & Deborah Shukat

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the Year
L 9 7 5 .

AI'FIDAVIT OF MAITINC

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of Apri l ,  1983, he served the within not ice of Decision by
cert i f ied mai l  upon Peter Shukat,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Peter Shukat
120 Andover Rd.
Rockv i l le  Cent re ,  NY 11570

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic iat  depository) undei Lhe exclusive care and cuitody of
the united States Postal  service within the state of New york.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
27 th  day  o f  Apr i t ,  1983.

AUTHOSIZED TO
OATHS PURSUANT
SECTION 174

INISTER
TO TAX IJ/ITI

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address
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AFFIDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of Apri l ,  1983, he served the within not ice of Decision by
cert i f ied mai l  upon Deborah Shukat,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Deborah Shukat
3452 Catev Lane
Baldwin  Harbor ,  NY 11518

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the- exi lusive care and cui lody of
the United States Postal  Service within the State of New York.

That. deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
27 th  day  o f  Apr i l ,  1983.
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forth on said wrapper is the last known address
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1 9 7 5 .
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State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of Apri l ,  1983, he served Lhe within not ice of Decision by
cert i f ied mai l  upon Michael Dinkes the representat ive of the pet i t ioners in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Michael Dinkes
I s r a e l o f f ,  T r a t t n e r  &  C o . ,  P . C .
11 Sunrise PLaza
Val ley  S t ream,  NY 11581

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuitody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet. i t ioner herein and that.  the address seL forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
27 th  day  o f  Apr i l ,  1983.

AUTHORIZED TO INISTER
OATHS PURSUANT
SECTION I74

T0 lAX IrAtf,



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apri-J- 27 , 1983

Deborah Shukat
3452 Carey lane
Baldwin Harbor,  NY 11518

Dear  Mrs .  Shukat :

Please Lake not ice of the Decision of the
herewith.

State Tax Conmission enclosed

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York 72227
Phone i t  (518) 457-207A

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Michael Dinkes
f s r a e l o f f ,  T r a t t n e r  &  C o . ,
11 Sunrise Plaza
Va l ley  S t ream,  NY 11581
Taxing Bureaut s Representat ive



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Peter Shukat
120 Andover Rd.
Rockvi l le Centre, NY

You have now exhausted your right
PursuanL to  sec t ion(s )  590 o f  the
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i l  Prac t ice
Supreme Court of  the State of New
date  o f  th is  no t ice .

Apr i l  27,  1983

of review at the administrat ive level.
Tax Law, any proceeding in court  to review an
Commission can only be inst i tuted under

Laws and Rules, and must be commenced in the
York, Albany County, within 4 months from the

11570

Dear  Mr .  Shukat :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
A1bany, New York 72227
Phone / f  (518) 457-2070

Very truly yours,

STATE TAX COUMISSION

cc:  Pet i t ioner 's  Representa t ive
Michael Dinkes
I s r a e l o f f ,  T r a t t n e r  &  C o . ,  P . C .
11 Sunrise Plaza
Va l ley  S t ream,  NY 11581
Taxing Bureau's Representat ive



STATE OF NEI,/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t . ion

o f

PETER SHUKAT AND DEBOMH SHI]KAT

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArLicLe 22
of  the  Tax  Law fo r  the  Year  1975.

DECISION

Peti t ioners, Peter Shukat and Deborah Shukat,  720 Andover Road, Rockvi l le

Cent re ,  New York  11570,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or

for refund of personal income tax under ArLicle 22 of the Tax Law for the year

1975 (F i le  No.  27476) .

A smal l  c lairns hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  September  16 ,  7982 a t  1 :15  P.M.  Pet i t ioners  appeared by  Michae l  D inkes ,

C . P . A . ,  o f  t h e  a c c o u n t i n g  f i r m  o f  I s r a e l o f f ,  T r a t t n e r  &  C o . ,  P . C .  T h e  A u d i t

D iv is ion  appeared by  Pau l  B .  coburn ,  Esq.  (Pau l  Le febvre ,  Esq. ,  o f  counset ) .

ISSUE

Idhether the Audit  Divis ion properly increased pet i t ionerrs reported New

York  income fo r  1975 by  $1r377.60 ,  sa id  amount  a1 leged ly  represent ing  pe t i t ioner

Peter Shukatrs distr ibut ive share of the New York City unincorporated business

tax deduct ion taken on the partnership return of Marshal l ,  Morr is,  Powel l  and

S i l f e n .
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FINDINGS OF FACT

1.  Pet i t ioners  here in ,  Peter  Shukat  and Deborah Shukat l ,  t ime ly  f i led  a

New York State Income Tax Resident Return for the year 1975 on Apri l  11, 7976.

0n said return pet i t ioner did not report  any plus or minus modif icat ions to New

York  income pursuant  to  sec t ions  6 I2 (b)  o r  (c )  o f  the  Tax  law and,  there fore ,

total  New York income was ident ical  to reported Federal  adjusted gross income

o f  $ 3 6 , 4 8 0 . 0 0 .

2 .  0n  Apr i l  13 ,  7979,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency  to

pet. i t ioners for the year 7975, imposing addit ional personal income Lax of

$ 2 1 1 . 8 1 ,  p l u s  i n t e r e s t  o f  $ 5 3 . 8 6 ,  f o r  a  t o t a r  o f  g 2 6 5 . 6 7 .  T h e  N o t i c e  o f

Def ic iency  was premised on  a  Sta tement  o f  Aud i t  Changes,  a lso  da ted  Apr i l  13 ,

1979, wherein the def ic iency was explained in the for lowing manner:

"New York City unincorporated business taxes are not deduct ible in
determining personal income tax. 0n your personal income tax return,
you fai led to increase your income by the distr ibut ive share of New
York City unincorporated business tax deduct ions taken on the partner-
sh ip  reLurn(s )  o f  Marsha l l ,  Mor r is ,  Powel l  and S i l fen . "

3. During the year at issue pet i t ioner was one of f ive partners of the

New York  C i ty  law f i rm o f  Marsha l l ,  Mor r is ,  Powel l  and S i l fen  (here ina f te r

"Marsha l l " ) .  The 1975 New York  S ta te  par tnersh ip  re tu rn  f i led  by  Marsha l l

repor ted  ord inary  income o f  $546 1620.76 .  In  comput ing  i t s  o rd inary  income

Marsha l l  c la imed a  deducL ion  o f  $2 I1525.86  fo r  un incorpora ted  bus iness  taxes

paid to the City of New York. Schedule P on page 3 of the partnership return,

wherein each partner 's respect ive share of the New York City unincorporated

business tax deduct ion is to be reported, was }eft  blank. The Audit  Divis ion

1 
D"bor"h Shukat is involved

joint income tax return with
pet i t ioner  here ina f te r  sha l l

in  th is  p roceed ing  due so le ly
her husband. Accordingly,  the
re fer  so le ly  to  Peter  Shukat .

to the f i l ing of a
use of the term
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attr ibuted to each partner of Marshal l  a port ion of the New York City unincor-

porated business tax deduct ion based on a percentage determined by placing the

partner 's distr ibut ive share of ordinary income over total  partnership ordinary

income mul t ip l ied  by  921 ,525.86 .

4 .  Pr io r  to  the  year  a t  i ssue pe t i t ioner  was an  enp loyee o f  Marsha l l .

E f fec t i ve  January  1 ,  7975,  pe t i t ioner  became a  member  par tner  o f  Marsha l l

pursuant to a verbal partnership agreement.  In accordance with the terms of

said verbal agreement,  pet i t ioner received compensat ion from Marshal l  in the

form o f  a  guaranteed sa la ry  o f  $35,000.00  per  annum.  Pet i t ioner  was en t i t led

Lo receive the guaranteed salary even i f  Marshal l  incurred a loss or did not

genera te  o rd inary  income in  an  amount  su f f i c ien t  to  cover  sa id  $35,000.00

guaranteed salary.

5. The aforementioned guaranteed salary was the only income received by

pet i t ioner  f rom Marsha l l .  He d id  no t  par t i c ipa te  in  Marsha l l ' s  p ro f i t s  o r

Iosses  on  a  percentage o f  in te res t  bas is .

6. Pet i t ioner hetd himself  out to the general  publ ic as being a partner

of Marshal l  and had the authori ty to bind the partnership regarding business

matters. Pet i t ioner was ful ly acLive in the management of the partnership and

cons idered h imse l f  a  par tner  o f  Marsha l l .

7.  Pet i t ionerrs Federal  and New York State income t .ax returns for the

year 1975 reported the guaranteed salary received from Marshal l  as a distr ibut ive

share of partnership income. The 1975 New York State partnership return f i led

by Marshal l  did not have an entry on l ine 14, page 1 "Payments to partners-salar ies

and in te res t t t .

B .  Pet i t ioner  a rgues  tha t  he  d id  no t  share  in  Marsha l l ' s  p ro f i t s  o r

losses on a percentage of interest basis and that he would have received his
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$35 '000.00  guaranteed sa la ry  regard less  o f  how much ord inary  income Marsha1 l

generated or how much New York City unincorporated business taxes the partnership

paid. For these reasons pet i t ioner asserts that no New York City unincorporated

business taxes were deducted in determining the income he received from Marshal l

and'  therefore, no New York City unincorporated business taxes were deducted in

determining his Federal  adjusted gross income.

CONCLUSI0NS OF tAI,l

A. That the New York adjusted gross income of a

his Federal  adjusted gross income increased by, inter

income t .axes imposed by this State or any other taxing

deducted in computing Federal  adjusted gross income.

a n d  2 0  N Y C R R  1 1 6 . 2 ( c ) .

resident individual is

al ia,  the amount of

ju r isd ic t ion ,  wh ich  were

T a x  L a w  s e c t i o n  6 1 2 ( b ) ( 3 )

B.  That  sec t ion  617(a)  o f  the  Tax  Law prov ides  in  per t inent  par t  tha t :

rr ln determining New York adjusted gross income and New York taxable
income of a resident partner,  any modif icat ions described in subsec-
t i o n s  ( b ) ,  ( c )  o r  ( d )  o f  s e c t i o n  s i x  h u n d r e d  t w e 1 v e , . . . w h i c h  r e l a t e s
to an i tem of partnership income, gain, loss or deduct ion shal l  be
made in  accordance w i th  the  par tner?s  d is t r ibu t ive  share ,  fo r  federa l
income tax  purposes ,  o f  the  i tem to  wh ich  the  mod i f i ca t ion  re la tes . ' r

C .  That  sec t ion  617(b)  o f  the  Tax  Law prov ides  tha t :

"Each i tem of partnership income, gain, Ioss or deduct ion shal l  have
the same character for a partner under this art ic le as for federal
income Lax  purposes . t t

D .  That  Treasury  Regu la t ion  sec t ion  1 .707-1(c )  p rov ides  in  par t  tha t

guaranteed payments are considered as made to one who is not a member of the

par tnersh ip ,  on ly  fo r  the  purposes  o f  sec t ion  61(a)  ( re la t ing  to  g ross  income)

and sec t ion  162(a)  ( re la t ing  to  t rade or  bus iness  expenses)  and fu r ther  p rov ides

that for the purposes of other provisions of the internal revenue laws, guaranteed

PaYments are regarded as a partnerts distr ibut ive share of ordinary income

(emphas is  added) .
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E. That pet i t ioner 's guaranteed salary is properly considered a distr ibut ive

share of partnership ordinary income. That pet i t ioner,  in the computat ion of

1975 New York income, must increase his Federal  adjusted gross income by

$1,377.60 ,  sa id  sum represent ing  h is  share  o f  the  New York  C i ty  un incorpora ted

business tax deduct ion taken on Marshal l 's partnership return for the year

7 9 7 5 .  T a x  t r a w  s e c t i o n s  6 1 7 ( a ) ,  6 7 2 ( b ) ( 3 )  a n d  2 0  N Y C R R  1 1 9 . 3 ( a )  a n d  1 7 6 . 2 ( c ) .

That  Schedu le  P  on  page 3  o f  Marsha l l ' s  1975 New York  S ta te  par tnersh ip

return wherein the partnership is to report  each partners'  respect ive share of

the New York City unincorporated business tax deduct ion was lef t  blank.

Addit ional ly,  Marshal l 's partnership return did not report  the payment of any

salar ies to partners on l ine 14, page 1. That the record contains no evidence

Lo substant iate that Marshal l  intended to al locate the New York City unincorpor-

ated business tax deduct ion to i ts partners on any basis other than that

u t i l i zed  by  the  Aud i t  D iv is ion  [Tax  Law sec t ion  589(e) ] .  That  no  ev idence was

adduced at the hearing to show that the partners of Marshal l ,  exclusive of

pet i t ioner,  reported on their  respect ive New York State income tax returns

modi f i ca t ions  inc reas ing  the i r  Federa l  ad jus t .ed  gross  income.  Moreover ,  no

evidence was submitted to show that the total  of  said modif icat ions, i f  any

were in fact made, equal the ent ire New York City unincorporated business tax

deduct ion  c la imed on Marsha l l ' s  par tnersh ip  re tu rn .  F ina I Iy ,  i t  shou ld  be

noted that Marshal l  is required to pay New York City unincorporated business

tax on the salary paid to pet i t ioner [Administrat ive Code of the City of New

Y o r k ,  C h a p t e r  4 6 ,  T i t l e  S ,  5 4 6 - 6 . 0 ( b ) ( 3 ) 1 .



F. That the pet i t ion

Not. ice of Def ic iency dated

addit ional interest as may

DATED: Albany, New York

APR 2 i 1983

,  - 6 -

of Peter Shukat and Deborah Shukat is

Apr i l  13 ,  1979 is  sus ta ined,  together

be lawfully due and owing.

STATE TAX COMMISSION

denied and the

wi th such


