
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

The Estate of Lee Shubert
AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the years
1 9 5 3  -  1 9 5 7  &  1 9 5 9 .

SLate of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the l8th day of March, 1983, he served the within noLice of Decision by
cert i f ied mai l  upon The Estate of lee Shubert ,  the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

The Estat.e of Lee Shubert
c /o  Char les  E .  Fedden
444 lTad,ison Ave.
New York, NY IAA22

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and cui iody of
the united states Postar service within the state of New york.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
l8 th  day  o f  March ,  1983.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address
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STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the Pet.ition
o f

The Estate of Lee Shubert
Atr'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of personal Income
Tax under Art ic le 22 of the Tax Law for the years
1 9 5 3 - 1 9 5 7 & 1 9 5 9 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the l8th day of March, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Charles E. Fedden the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  \ .s rapper  addressed as  fo l lows:

Char les  E .  Fedden
Appleton, Rice & Perr in
444 Madison Ave.
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) unaei the exi lu" i rre 

""ru 
and cuslody of

the united states Postar Service within the state of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address seL forth on said wiapper is the
last known address of the representat ive of the peLit ioner.

Sworn to before me this
lB th  day  o f  March ,  1983
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

M a r c h  1 8 ,  1 9 8 3

The Estate of Lee Shubert
c /o  Char les  E .  Fedden
444 l{ad,ison Ave.
New York, NY 70022

To the  Executors :

Please take not ice of the Decision of the State Tax Commission enclosed
hererrith.

You have now exhausted your r ight of  review at.  the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax lawr any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone i l  (518) 457-2070

Very truly yours,

STATE TAx COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Charles E. Fedden
Appleton, Rice & Perr in
444 I{adison Ave.
New York, NY 10022
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

TI{E ESTA?E OF IEE SHUBERT

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le L6
of the Tax traw for the Years 1953 through 1957
a n d  1 9 5 9 .

I. Whether the sums

should be character ized as

partnership income.

I I .  Whether the Audit

deduct ions for net capital

1.  Lee Shubert  and Jacob J. Shubert

partnership owned real property and stock

opera ted  rea l  es ta te .

Pet i t ioner ,  The Estate of  Lee Shuber t ,  c /o  Char les E.  Fedden,  Esq. ,  L32

East 79th Street, New York, New York 10021, f i led a petit ion for redetermination

of a deficiency or for refund of personal income tax under Art icle 16 of the Tax

Law for the years 1953 through 1957 and 1959 (Fi le No. 23493).

A formal hearing was held before Arthur Bray, Hearing 0ff icer, at the

off ices of the State Tax Commission, Two World Trade Center, New York, New

York,  on Apr i l  27,  1981 at  1 :30 P.M.  Pet i t ioners appeared by Appleton,  Rice &

Perr in  (Char les E.  Fedden,  Esq. ,  o f  counsel ) .  The Audi t  Div is ion appeared by

Ralph J .  Vecchio,  Esq (Samuel  Freund,  Esq. ,  o f  counsel ) .

rssuEs

DECISION

attr ibuted to pet i t ioner on a partnership return

a return of capital  or as a distr ibut ive share of

Divis ion erred in not al lowing offsett ing chari table

gains real ized by or attr ibuted to pet i t ioner.

FINDINGS OF FACT

began a  par tnersh ip  in  1919.  Th is

in corporations which owned and
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2.  Lee Shuber t  d ied  December  25 ,  1953.

3. The Estate of Lee Shubert  ("Estate") f i led a New York State Income Tax

Fiduciary Return and a U.S. Fiduciary Income Tax Return for each of the years

i n  i s s u e .

4. Jacob J. Shubert  cont inued to f i le Federal  and New York State partnership

returns after the death of lee Shubert .  For the years 7954, 1955 and 1956

Jacob J. Shubert  f i led a partnership return under the name:

J. J.  Shubert  as Surviving Partner of
Former Partnership of Lee and J.J.  Shubert
223 trrest 44th Street
New York  C i ty ,  N .Y.

For the years 1957 and 1959 Jacob J. Shubert  f i led partnership returns under

the name:

J.J.  Shubert  as Surviving Partner
o f  Lee & J .J .  Shuber t
223 West 44th Street
New York  C i ty ,  N .Y.

5. The partnership returns f i led by Jacob J. Shubert  indicated that the

Estate had received distr ibut ive shares of income subject to normal tax and

income subject to net capital  gains tax in addit ion to that reported on the

New York State Income Tax Fiduciary Returns for the years in issue.

6. The amounts reported by the Estate to New York State before deduct ions

and exemptions and the amount of income attributed to the Estate by the partnership

return f i led by Jacob J. Shubert  vrere as fol lows:

INCOME
AMOI]NT REPORTED BY ESTATE ATTRIBUTED TO ESTATE

YEAR Normal Income Capital Gains Normal Income Capital Gains
t2/E;T2/31/s3 {-Z;6tr.iT-

1954 $ 477.73 25,579.49
1955  39 ,207 .44  $  (S ,745 .47 )  34 ,982 .68  $  177 ,078 .16
1956  9 r ,60L .27  53 ,067 .40  L ,4 r6 ,622 .98
L957  269 ,977  .46  (11 ,146 .90 )  261 ,134 .19  181 ,211 .89
1959  353 ,  140 .00  354 ,673 .63  I , 788 .37
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7. Not ices of Addit ional Assessment Income Tax were issued to pet i t ioner

based upon the addit ional distr ibut ive shares of income subject to normal tax

and income subject to net capital  gain tax indicated by the partnership returns

f i led by Jacob J. Shubert .  The foregoing not ices were issued as fol lows:

At{0uNT
Addit ional Addit ional Net

YEAR DATE ISSIIED Normal Tax Capital Gains Tax
t2/2s-12/31/ss fiIt f;-1957 

-S---30:T4

1954 Ju ly  17  ,  1957 1 ,475.13
1 9 5 5  F e b r u a r y  4 ,  1 9 5 9  $  5 , 7 9 1 . 5 6
1956 February 26, 7960 48,608.94
1957 February  15 ,  796) .  5 ,785.42
1959 May 4 ,  7962 729.78

The Audit  Divis ion made no adjustment to the chari table deduct ions which

pet i t ioner claimed against i ts ordinary income when the not ices of addit ional

assessment income tax were issued.

0n Apri l  6,  L978, the assessment for 1954 was cancel led in ful l  and on

same date ,  $107.35  o f  the  assessment  fo r  the  year  1959 was cance l led  by  the

Audit  Divis ion.

8. Lee Shubert  died testate. Paragraphs f  and g of the twenty-f i rst

a r t i c le  o f  Lee Shuber t ' s  w i l l  p rov ided:

" ( f )  I  authorize and empower my Executors and Trustees to
cont inue any corporate enterpr ise or business which f  am
interested in for such t ime or t imes as in their  discret ion
is  fo r  the  bes t  inLeres ts  o f  my es ta te .

(g) In view of the fact that I  am interested in var ious
corporate enterpr ises whose stock is owned by myself  and my
brother Jacob J. Shubert ,  and in view of the fact that a
great port ion of my estate consists of an undivided interest
in business ventures and real and personal property owned
by myself  and my brother Jacob J. Shubert ,  I  expressly
request that my Executors and Trustees retain as part  of
the trust funds herein created so far as feasible and
practicable the said investments and that my Executors and
Trustees to the extent permit ted by law shal l  be guided in
the disposit ion and administrat ion of my said estate by the
wishes of mv brother Jacob J. Schubert  to the end that so
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long as my said brother shall l ive, there shall be no
forced l iquidat ion or part i t ion of the propert ies joint ly
owned by us. "

9 .  I n  S h u b e r t  v .  L a w r e n c e  ( 1  A . D . 2 d  6 5 4 ,  a f f ' d .  1 N . Y .  2 d  9 1 4 )  t h e

Appel late Divis ion, First  Department determined that in spi te of the provisions

of the wi l I ,  there should be an account ing of the Estaters interest in the

partnershiprs assets and prof i ts.  In an amended order dated September L0, 1979

the Surrogatets Court  of  New York determined that the Estaters interest in the

par tnersh ip  o f  lee  and Jacob J .  Shuber t  on  December  25 ,  1953 was $161205 '806.41 .

10 .  Lee Shuber t rs  w i l l  a lso  prov ided tha t  the  res idue o f  h is  es ta te  was to

be divided into six trusts and bequeathed to four trustees. The Sam S. Shubert

Foundation was designated the remainderman and income beneficiary for a period

of the joint  l ives of three of the Lrustees. The income from the remaining

trusts was to be paid to certain named individual benef ic iar ies. Upon the death

of the individual benef ic iar ies the wi l l  provided that the trust fund was to be

paid to the Sam S. Shubert  Foundat ion.

11. 0n or about November 26, 1965, the InLernal Revenue Service asserted

a def ic iency against the Estate for the years 1954 and 1955. This def ic iency

was premised pr incipal ly upon the attr ibut ion of income from the partnership of

"Jacob J. Shubert  as surviving partner of the former partnership of lee and

J. J.  Shubert .r t  At the t ime of the federal  audit ,  the Estate was permit ted a

chari table contr ibut ion for the capital  gains set aside for the Sam S. Shubert

Foundat ion. In a decision dated May 17, 1972, the Appel late Divis ion of the

lnternal Revenue Service determined that there was no def ic iency or overassess-

ment  fo r  sa id  years .

72. No evidence rdas presented as to whether lee Shubert  or Jacob J. Shubert

had a partnership agreement which contained clauses providing for the disposit ion
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of partnership assets or income in the event of a dissolut ion of the partnership.

Moreover,  no evidence was presented as to whether the Estate performed services

for the successor ' tpartnership" or had an interest in the capital  of  the

successor business organizat ion in excess of Lee Shubertrs interest in the

partnership at the t ime of his demise.

CONCTUSIONS OF IALI

A. That since the record does not establish that the Estate made an

investnent or provided services for the succesor ttpartnership", the amounts

paid to the Estate for 1953, 1955, 1956 and 1957 are deemed to be payments

made to extinguish the interest of Lee Shubert and are income to the partnership

and taxable to the surviving partner. (See People ex rel l,lhitnel rz. Loughnqn,

226 App.  Div .  108,  a f f 'd  251 N.Y.  544;  People ex re l .  Gwathmey v.  State Tax

Comm.,  221,  App.  Div .  872,  a f f td  251 N.Y.  545;  People ex re l .  Lee v.  Gi lchr is ! ,

215  App .  D iv .  576 ,  a f f ' d ,244  N .Y .  514 ;  see  a l so  Governo r ' s  B i l l  Jacke t ,  t r .

1958 ,  ch .  309 ) .

B. That Tax Law section 364-a was added by section 1 of Chapter 309 of

the Laws of  1958.  This  sect ion prov ides:

"$364-a. Payments to a ret i r ing partner or the estate of
deceased partner

Payments made in l iquidat ion of the interest of  a
ret i r ing partner or a deceased partner shalI ,  to the extent
that they represent such partner 's interest in partnership
assets ,  be  taxed as  a  sa le  o r  exchange o f  such par tner ts
interest in the partnership assets. The balance of such
paynents shal l  be taxed as such partnerrs distr ibut ive
share of partnership income. For purposes of this sect ion,
amounts paid for unreal ized receivables of the partnership
or for good wi l l  of  the partnership (except Lo the extent
that the partnership agreement provides for a payment with
respect to good wi l l )  shal l  not be included in payments
represent ing  a  par tner 's  in te res t  in  par tnersh ip  assets .
As used in this sect ion, the term 'runreal ized receivables"
includes, to the extent not previously includible in income
under the method of accounting used by the partnership, atry
r ights (contractual or otherwise) to payment for ( i )  goods
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del ivered, or to be del ivered, to the extent that the
proceeds therefor would be treated as amounts received from
the sale or exchange of property other than a capital
asse t ,  o r  ( i i )  serv ices  rendered,  o r  to  be  rendered. "

C. That the legislature enacted Tax Law 364-a in order to,  inter aLia,

conform the law of the State of New York to the Internal Revenue Code of 1954

( G o v e r n e r ' s  B i l l  J a c k e t ,  L .  1 9 5 8  c h .  3 0 9 ) .

D. That the Audit  Divis ion properly attr ibuted addit ional income subject

to capital  gains tax to the Estate for the year 1959 based upon the 1959

partnership return f i led by Jacob J. Shubert  (Tax Law $364-a).

E. That subdivis ion 2 of sect ion 365 of Art ic le 16 of the Tax law, which

was in  e f fec t  dur ing  1959,  p rov ided,  in  par t :

"The net income and net capital  gain of an estate or trust
shall be computed in the same manner and on the same basis
as  prov ided in  th is  a r t i c le  fo r  ind iv idua l  taxpayersr . . .wh ich
pursuant to the terms of the wi l l  or deed creat ing the
t r u s t ,  i s  p a i d  t o  o r  h e l d  f o r . . . a n y  c o r p o r a t i o n  o r  a s s o c i a -
t ion organized and operated exclusively for rel ig ious,
c h a r i t a b l e ,  s c i e n t i f i c  o r  e d u c a t i o n a l  p u r p o s e s . . . " .

Since the wi l l  provided that the residue of the Estate was to pass

to a chari table organizat ion, the pet i t ioner is ent i t led to a deduct ion equal

to the net capital  gains real ized in 1959. Therefore, Lhe def ic iency for the

year  1959 is  cance l led .

F. That the pet i t ions of The Estate of Lee Shubert  are granted for 1953,

1955 '  1956 '  1957 and 1959 and the  Not ices  o f  Add i t iona l  Assessment  Income Tax

for  sa id  years  a re  cance l led .

DATED: Albany, New York STATE TAX COMMISSION


