
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Nathan M. and Patricia Shippee
AFFIDAVIT OF MAILING

for Redetermlnation of a Deficiency or a Refund :
of New York State Personal Income Tax under Article
22 of the Tax Law and New York City Nonresldent :
Earnings Tax under Chapter 46, Title U of the
Adninistrative Code of the City of New York for :
the  Year  1977.

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she ls an
enployee of the Department of Taxation and Finance, over 18 years of age' and
that on the 15th day of July,  1983, she served the within not ice of Decision by
cert l - f ied mai l  upon Nathan M. and Patr ic la Shippee, the pet i t ioner ln the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Nathan M. and Patricia Shippee
Sandpiper Point Rd.
Old Lyne, CT 0637I

and by depositing same encl-osed l-n a postpald properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Servlce withln the State of New York.

That deponent further says that the said addressee ls the pet i t ioner
herein and that the address set forth on sald wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
15 th  day  o f  Ju l y ,  1983 .

AUfHORIZED TO ADilINISIER
0ATHS PURSUAI{I 10 lAf IrAW
SECTION 1?{
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of New York State ?ersonal Income Tax under Article
22 of the Tax Law and New York City Nonresident :
Earnings Tax under Chapter 46, Ti t le U of the
Admlnistrative Code of the City of New York for :
the  Year  1977.

State of New York
County of Albany

Connie Hagelund, being duly sworn' deposes and says that she is an
employee of the Department of Taxatlon and Flnance, over 18 years of age, and
that on the 15th day of July,  1983, she served the wLthLn not lce of DecLsion by
certified mail upon Eli Robins the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof ln a securely seaLed
postpald wrapper addressed as fol lows:

E1i Robins
310 Madlson Avenue
New York, NY 10017

and by deposi-ting same enclosed ln a postpaid properly addressed wrapper ln a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t loner herein and that the address set forth on said wrapper is the
last known address of the representat lve of the pet i t ioner.

Sworn to before me this
15 th  day  o f  Ju ly ,  1983.
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0A'rfrs FrJRSuAt{t l0 tu ur
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12?27

July  15,  1983

Nathan M. and Patr ic ia Shippee
Sandpiper Point Rd.
Old lyme, CT 0637L

Dear  Mr .  &  Mrs .  Sh ippee:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 1312 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Comnission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be conmenced in
the Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19 State Campus
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

Peti t ioner '  s Representat ive
EIi  Robins
310 Madison Avenue
New York, NY 10017
Taxing Bureaut s Representative



STATE OF NEI,T YORK

STATE TAX COMMISSION

In the l"lat.ter the Pet i t ion

NATHAN M. SHIPPEE PATRICIA SHIPPEE DECISION

for Redetermination of a Defieiency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Ci ty  Nonresident  Earnings Tax under Chapter  46 '
T i t le  U of  the Adrnin is t rat ive Code of  the Ci ty
o f  New York  f o r  t he  Yea r  1977 .

Pet i t ioners,  Nathan M. Shtppee and Patr ic ia Shippee,  Sandpiper  Point  Road'

O ld  Lyme ,  Connec t i cu t  06371 ,  f i l ed  a  pe t i t i on  f o r  rede te rm ina t i on  o f  a  de f i c i ency

or  for  refund of  New York State personal  income tax under Ar t ic le  22 of  the Tax

Law and New York City nonresident earnings tax under Chapter 46, TltLe U of the

Adur i .n is t rat j .ve Code of  the Ci ty  of  New York for  the year  L977 (Fi le  No.  30571).

A smal l  c la ims hear ing was held before Al len Caplowal th,  Hear ing Of f icer '

a t  the of f ices of  the State Tax Courmiss ion,  Two Wor ld Trade Center ,  New York,

New York ,  on  November  16 ,  1982  a t  1 :15  P .M.  Pe t i t i one r  Na than  M.  Sh ippee

appeared wi th El i  Roblns,  CPA. The Audi t  Div is ion appeared by Paul  B.  Coburn,

Esq .  (Ange lo  Scope l l i t o ,  Esq . ,  o f  counse l ) .

ISSUE

Whether days worked at home by nonresldent petitioners, Nathan !1. Shlppee

and Patr ic ia Shippee, may properly const i tute days worked without New York

State for income al locat ion purposes.

FINDINGS OF FACT

1. Pet i t ioners, Nathan M. Shippee and Patr ic ia Shippee, t imely f i led a

combined New York State Income Tax Nonresident Return (with New York City

Nonresident Earnings Tax) for the year 1977 whereon they each al located their

o f

o f

and
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income to sources within and without New York State asrespec t ive  sa la ry

fo l lows:

Nathan M. Shippee

Pat.r ic ia Shippee

# x  $107,B1s.00 =

# x $ 33, ss6.oo =

$791329.00  (A l loca ted  to  New York  S ta te )

$15,440.00  (A l loca ted  to  New York  S ta te )

The numerators in the above al locat ion computat ions represent the

number of days claimed as having been worked in New York State. The denominators

represent the total  days claimed to have been worked during 7977. The salary

i n c o m e s  t o  b e  a l l o c a t e d  o f  $ 1 0 7 , 8 1 5 . 0 0  f o r  M r .  S h i p p e e  a n d  $ 3 3 , 9 9 6 . 0 0  f o r  M r s .

Shippee hlere as reported on pet i t ioners'  wage and tax statements issued by

The Prudent ia l  Group,  Inc . ,  90  Broad St ree t ,  New York ,  New York  10004.  Pet i -

t ionersr al locat ions claimed for New York City purposes were ident ical  to those

c la imed fo r  S ta te  purposes .

2-  0n  October  23 ,  L978,  a t  the  reques t  o f  the  Aud i t  D iv is ion ,  each

pet i t ioner subnit ted a schedule of days worked without New York during I977.

Such schedules were divided into four columnsl Dates, Away Locat ion, At Home

and Duties. The "At Homett column l isted t tConnect icutt '  for each date pet i t ioners

worked at home. Dut ies l isted for days worked at home were described as ei ther

"Reports" or I 'Corporate Planningrr.  Pet i t ioner Nathan M. Shippee reported

f i f ty-nine (59) days worked at home. Pet i t ioner Patr ic ia Shippee reported

sixty-f ive (65) days worked at home. The vast major i ty of days claimed to have

been worked at home consisted of Saturdays and Sundays.

3 .  0n  FebruarY 5 ,  7979,  the  Aud i t  D iv is ion  issued a  Sta tement  o f  Aud i t

Changes to pet i t ioners wherein i t  stated:

"Days  worked a t  home are  no t  a  p roper  bas is  fo r  a l loca t ion
of income by a nonresident.  Any al lowance claimed for days
worked outside New York State must be based upon performance
of services which, because of the necessity of the employer,
obl igate the employee to out of  State dut ies in the service



-3-

of his employer.  Such dut ies are those which, by their
very nature, cannot be performed in New York.

For purposes of the al locat ion formula, norrnal work days
spent at home are considered to be days worked in New York
and days spent at home which are not normal work days are
considered to be nonworking days. "

Pursuant to the above, pet i t ioners al locat ion schedules l i lere recomputed as

fo l lows:

Nathan M. Shippee

Patr ic ia Shippee

$107 ,815 .00

$  33 ,996 .00  =

r45
271

214
re

$57,687.00  A l loca ted  to  New York
State and New York City

$27,453.00  A l loca ted  to  New York
State and New York Citv

Addir ional ly,

employer was al located

sa la r ies .

Ehe

to

cost  of  l i fe  insurance premiums paid by pet i t ioners I

New York State and Citv in the same manner as their

4. Pursuant to the Statement of Audit  Changes, pet i t ioners were given

credit  for New York State withholding taxes whieh they fai led to claim on their

return. In computlng the def ic l-ency at issue herein, the appl icat ion of said

withholding taxes and payments previously made with their return, against their

respect ive adjusted l iabi l i t ies, resulted in a net balance of tax due from

Nathan I"1. Shippee of $1 ,604.39, whl le an overpayment ot $429.54 was computed

for Patr ic ia Shippee. Accordingly,  .  Not ice of Def ic iency rras issued agalnst

Nathan M. Shippee (hereinafter pet i t ioner) on Apri l  11, 1980 assert ing addit ional

p e r s o n a l  i n c o m e  t a x  o f  $ I , I 7 4 . 8 5 ,  p l u s  i n t e r e s t  o f  $ 1 9 6 . 6 4 ,  f o r  a  t o t a l  d u e  o f

$ 1 , 3 7 t . 4 9 .

5. Pet i t ioner \ras the founder of The Prudent ial  Group, Inc.,  a venture

capital  organLzat ion integrat ing several  diversi f ied subsidiary operat ing

companies located in var ious states. During the year at issue pet i- t ioner was
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President  and Chairman of  the Board of  the Prudent ia l  Group,  Inc.  as wel l  as

a l l  o f  i t s  subs id ia r i es .  Mrs .  Sh ippee  was  a  V l ce  P res iden t  and  Sec re ta ry .

Al though The Prudent ia l  Group,  Inc.  was a publ ic  company,  the Shippeest  owned a

con t ro l l i ng  i n te res t .

6.  The Prudent ia l  Group,  Inc.  mainta ined i ts  adrn in is t rat ive of f ice at  90

Broad  S t ree t ,  New York  C i t y .

7 .  Pe t i t i one r r s  t es t imony  on  d i rec t  examina t i on  cons i s ted  o f  r ead ing

prepared wr i t ten ans\ i rers to speci f ic  quest ions posed by hts representat ive.

8.  Pet i t ioner  contended that  The Prudent ia l  Group,  Inc.  was not  based in

New York. He claimed that it is a Delaware corporation that only maintains a

presence in New York and that he was paid through New York only because the

payroll accounts were rnaintained there. Duri-ng I977 The Prudential Group

Inc .  t s  co rpo ra te  headqua r te rs  was  l oca ted  i n  Hous ton ,  Texas .

9.  Pet i t ioner  test i f ied that  The Prudent ia l  Group,  Inc.  Idas or ig inated in

Greenwich,  Connect icut  in  1959 and that  i t  has mainta ined an of f ice,  presence

and business act iv i ty  in  Connect icut  ever  s ince i ts  format ion.  The Connect lcut

of f ice,  he test i f ied,  was fu l ly  s taf fed wi th permanent  employees and was

located at  an address d i f ferent  f rom that  of  h is  personal  res idence.

10 .  On  December  7 r  1981  pe t i t i one r t s  rep resen ta t i ve  sen t  a  l e t t e r  t o  t he

Tax Appeals Bureau wherein he stated that :

"Enclosed p lease f ind a copy of  the Connect icut  f ranchise
tax return f i led by The Prudent ia l  Group,  Inc.  and l ts
subsid iary The Connect icut  Explorat ion Corporat ion showing
an apport i .onment  to Connect icut  for  the calendar year  1976.

Based upon our  d iscussion at  our  meet ing of  November 19th
in New York,  I  t rust  th is  proves the fact  that  the employer
corporat ion was indeed in business in  the State of  Connect icut . r r
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I1.  Review of the Connect icut f ranchise tax return of The Prudent ial

G r o u p ,  I n c .  f o r  t h e  f i s c a l  y e a r  J u n e  1 , 1 9 7 6  t o  M a y  3 1 ,  1 9 7 7  d i s c l o s e d  t h e

fol lowing:

(a) The Prudential Group, Inc. \das organlzed under the
laws of Delaware on December 2I,  1965 wlth business
operat ions commencing in Connect icut,  oD August 9,
1 9 6 6 .

(b) The corporat ion maintained no place of buslness in
Connect icut dur ing said f lscal  year.

(c )  The Prudent ia l  Group,  Inc . ' s  p r inc ipa l -  p lace  o f
business was 90 Broad Street,  New York, New York
1  0 0 0 4 .

(d) The percentage of net income apport ioned to Connect icut
lras .000000677", yieLdLng a net income apportioned to
C o n n e c t i c u t  o f  o n e  d o l l a r  ( $ 1 . 0 0 ) .

12. Review of the Connect icut f ranchise tax return of the Connect icut

Explorat ion Corporat ion shows that dur ing f iscal  year June 1, L976 to May 31,

L977,  sa id  corpora t ion  was t ' i nac t iver t .

13. Pet i t ioner test i f ied that he did not maintain an off ice at his personal

residence and did not conduct buslness meetings there. He clained that the

work he did in Connect i-cut kras performed at the corporat ionts Connect icut

off ice and not at his home. He further test i f ied that the Column t 'At Homett,  as

used in his schedule of days worked without New York (Finding of Fact "2",

!gpra.)  '  meant at the corporat ionrs Connect icut of f ice rather than at his

personal residence.

14. Pet i t ionerrs test imony rendered with respect to the usg of his personal

residence is in direct contradict ion to the fol lowing:

a  -  The pe t i t ion  -  Pet i t loner  s ta ted  in  h is  pe t i t ion  tha t :

ttThe taxpayer herein worked for the employer at many
of  these loca t ions  (o f f i ces  in  var ious  s ta tes) .  One such
locat ion was at the home of the pet i t ioner."  And that " the
fact that one of urany offices of the corporation was at the
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hone (of) the taxpayer, in no way confers any taxing
ju r isd ic t ion  upon the  Sta te  o f  New York . "

b  -  Pet l t ioner rs  le t te r  o f  October  11 ,  1978 -  In  such
tett  f  days worked
without New York, pet i t ioners stated that:

"Since the Shippeers are the t 'parents" of the Companyr
and are the control l ing shareholders, they frequent ly
enploy the use of their  residence l-n Connect l-cut for
busi.ness meetings, and for corporate planning.t t

15. No test imony hras rendered with respect to the al locat ion elaimed by

Pat r ic ia  Sh ippee.

CONCLUSIONS OF LA}J

A.  That  pet i t ioner fs  test lmony rendered dur ing the hear ing held here ln is

deemed incredib le and accordingly  is  g iven no weight .

B.  That  hr i th  respect  to  the earnings of  nonresident  employees and of f icers,

any a l lowance c la imed for  days worked outs lde of  the State must  be based upon

the per formance of  serv ices which of  necessi ty  - - -  as d is t inguished f rom

convenience - - -  obl igate the employee to out-of -s tate dut ies in  the serv ice of

h is  employer  wi th in the meaning and intent  of  sect ion 632(c)  of  the Tax Law and

20  NYCRR 131 .16  ( see  a l so  Ma t te r  o f  Oak ley  S .  Evans  v .  S ta te  Tax  Cornm iss ion ,  82

A.D .  2d r0 r0) .

C. That  pet i t ioners have fa i led to susta in thei r  burden of  proof  requi red

pu rsuan t  t o  sec t i on  689 (e )  o f  t he  Tax  Law and  sec t i on  U46 -39 .0 (e )  o f  Chap te r

46,  T i t le  U of  the Adminis t rat ive Code of  the Ci ty  of  New York,  to  show that

the days worked at their home in Connecticut were so worked there by reason of

the necessi ty  of  thei r  employer  rather  than for  thel r  o\ rn convenlence.



D.  Tha t  t he  pe t i t i on  o f

and the Not ice of  Def ic iencv

wi th such addi t ional  in terest

DATED: Albany, New York

JUL 15 1983

-7 -

Nathan M. Shippee and Patr ic la Shippee is  denied

da ted  Ap r i l  11 ,  1980  i s  he reby  sus ta ined  toge the r

as may be lawfully owing.

STATE TAX COMMISSION

@C/*,*
PRESIDENT


