
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Samson

the Pet i t lon

Seley

o f
o f

A .
AFFIDAVIT OF I,IAILING

for Redeterninat ion of a Def ic iency or a RevisLon
of a Determination or a Refund of
NYS & NYC Incone Tax
under Article 22 & 30 of the Tax Law
for the Years L977 & 1978.

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she ls an
empJ-oyee of the Department of Taxation and Finance, over lB years of age' and
that on the 15th day of July,  1983, she served the within not ice of Decision by
cert i f ied nai l  upon Samson A. Seley, the pet i t loner in the withln proceeding,
by enclosing a true copy thereof in a securely sealed postpald wrapper
addressed as fol lows:

Samson A. Seley
L0275 Col l ins Ave.
Bal Harbour,  FL 33f54

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last knonm address
of the pet i t ioner.

Sworn to before me this
15 th  day  o f  Ju ly ,  1983.

i(-- 'Qt+,t,'' n/*'il'-

AUIHOR-IZED TO ADMINISTER
OATHS PURSUANI l0 tAI I/Atr
SECTION 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Sanson

of the Pet i t ion
o f
A.  Se ley

AFFIDAVIT OF },IAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of
NYS & NYC Income Tax
under Article 22 & 30 of the Tax Law
for the Years L977 & 1978.

State of New York
County of Albany

Connie HageJ.und, being duly sworn,
eurployee of the Department of Taxation
that on the 15th day of July,  1983, she
cert i f ied mai l  upon Nelson D. Spiro the
within proceedinB, bI encloslng a true
postpaid \rrapper addressed as fol lows:

Nelson D. Spiro
350 Fif th Ave.
New York ,  NY 10118

deposes and says that she is an
and FLnance, over 18 years of age, and

served the withln notice of Decision by
representative of the petltloner ln the

copy thereof in a securely sealed

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post of f lce or off ie lal  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee ls the representative
of the petitioner herein and that the address set forth on said wrapper Ls the
last known address of the representat lve of the pet l t l ,oner.

Sworn to before me this
15 th  day  o f  Ju ly ,  1983.

AUTFilTTSD TO ADI{INISTNN
0A1r{8 funsu${t m MI l.lrw
$gclr0N 174



STATE OF NEW YORK
STATE T,AX COMMISSION

ALBANY,  NEW YORK 12227

JuIy 15,  1983

Samson A. Seley
10275 Col l ins Ave.
Bal Harbour,  FL 33154

Dear  Dr .  Se ley :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Comnission can only be inst i tuted
under Article 78 of the Civil Practice Law and Rules, and must be comnenced in
the Supreme Court of the State of New York, A1bany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - lit.igation Unit
Building /19 State Canpus
Albany, New York L2227
Phone l /  (518) 457-2070

Very truly yours,

STATE TAX COUMISSION

Peti t ioner I  s Representat ive
Nelson D.  Sp i ro
350 Fif th Ave.
New York, NY 10118
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SAUSON A. SELEY DECISION

for Redetermlnat lon of a Def ic iency or for :
Refund of Personal Income Tax under ArticLe 22
of the Tax Law and Chapter 46, Ti t le T of the :
Adml-nistrative Code of the City of New York for
the Years 1977 and 1978. :

Pet i t ioner,  Samson A. Se1ey, L0275 Col l ins Avenue, Bal Harbour,  FLorida

33L54, f i led a pet i t ion for redetermLnation of a def ic lency or for refund of

New York State personal income tax under Article 22 of the Tax Law and New York

City personal i .ncome tax under Chapter 46, Ti t le T of the Administrat ive Code

of  the  C i ty  o f  New York  fo r  the  years  1977 and 1978 (F i le  No.  33030) .

A srnal l  c laims hearing was held before James Hoefer,  Hearing Off lcer '  at

the off ices of the State Tax Cornrnisslon, Two World Trade Center,  New York, New

York ,  on  October  29 ,  1982 a t  9 :00  A.M. ,  w i th  a l l  b rLe fs  to  be  subn i t ted  by

December  11 ,  1982.  Pet i t ioner  appeared by  Ne lson D.  Sp i ro ,  C.P.A.  The Aud i t

D iv is lon  appeared by  Pau l  B .  Coburn ,  Esq.  (Anna Co le l lo ,  Esq. ,  o f  counse l ) .

ISSUES

I. t rr lhether the Audit  Divls ion properly disal lowed a port ion of pet i t ionerts

clained telephone expenses for the years 1977 and 1978 as being personal

expenses and not ordinary and necessary business expenses.

I I .  Whether the Audit  Divis ion properly reduced the cost basis of property

so ld  by  pe t i t ioner  dur ing  the  year  1978 f ro rn  $28,834.00  to  $2 ,000.00 .
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FINDINGS OF FACT

1. Pet i t ioner herein, Samson A. Seley, t lmely f i led New York State and

New York City resident income tax returns for the years 1977 and, L978. 0n said

returns pet i t ioner reported as buslness income the net prof l - t  generated fron

his pract ice of medicine. In computing net prof i t ,  pet i t ioner,  for the year

1977, deducted $1,090.55 for telephone and answerlng service expenses; whi le

for the year 1978 the telephone and answering service expenses totaled $518.89.

Pet i t ioner ts  1978 re tu rn  a lso  repor ted  a  ne t  long- te rm cap i ta l -  ga l ,n  o f  $41674.75

from the sale of real  property located in Lake Mohegan, New York. Said property

was sold for $33,508.75 and, after subtract ion of a clalmed cost basl-s of

$ 2 8 , 8 3 4 . 0 0 ,  a  n e t  g a i n  o f  $ 4 , 6 7 4 . 7 5  r e s u l t e d .

2. 0n March 20, 1981, the Audit  Divls ion issued a Not ice of Def ic lency to

pet i t ioner  fo r  the  years  1977 and,  1978,  asser t ing  tha t  $3 ,272.49  o f  New York

State and New York City personal income tax was due, together wl- th interest of

$ 5 4 7 . 4 3 ,  f o r  a  t o t a l  d u e  o f  $ 3 , 8 1 9 . 9 2 .

3. Said Not ice of Def ic iency r i ras premised on a Statement of Personal

Incone Tax Audit Changes dated May 6, 1980, wherein the Audit Division dtsallowed

a portion of clalmed telephone expenses as being personal in nature. The

portion disallowed for L977 amounted to $240.00, while the amount disallowed

for  1978 to ta led  $120.00 .  The Audt t  D iv is ion  a lso  d lsa l lowed,  as  unsubs tan t la ted ,

$26,834.00 of the claimed cost basls on the sale of the real property located

in Lake Mohegan, New York. Other adjustments rdere also made by the Audit

Divis ion which pet i t ioner does not contest and, therefore, same wi l l  not be

addressed hereinaf ter.

4. The record in this matter contains no evidence showing a breakdown of

that portion of the claimed telephone and answerlng service expenses whlch were

solely telephone expenses. No documentary or other credible evidence was
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adduced at the hearing held herein to show that the entire amount of clained

telephone expenses for L977 and 1978 were connected with and attrlbutable to

petitionerrs practlce of medlcine and that no portion of said total exPenses

\rere personal in nature.

5. In 1933 pet i t loner purchased an "unf inished house" located ln Lake

Mohegan, New York for $2r000.00. Pet i t ioner has submitted receipted invoices

which substantiate that capital improvements hrere made to the Lake Mohegan

property in the amount of $8,69I.93. Pet l t ioner has also subnit ted an unslgned

statement itenizing all of the alleged capital lmprovements made to the Lake

Mohegan property from 1933 to 1970 and the est imated cost of  said lnprovements

($28,750.00) .  Pet l t ioner  d id  no t  tes t i f y  a t  the  hear ing  he ld  here in .

CONCLUSIONS OF LAW

A. That the personal income tax imposed by Chapter 46, Ti t le T of the

Adurinistratlve Code of the Citv of New York is bv its own terms tied into and

contains essent ial ly the same provisions r"  eraf"f  e 22 of the Tax Law. Therefore,

in addressing the issues presented herein, unless otherwise specif ied, al l

references to part icul-ar sect ions of Art ic le 22 shaLl be deemed references

(though uncited) to the correspondJ.ng sect ions of Chapter 46'  Ti t le T.

B. That sect ion 689(e) of the Tax Law places the burden of proof on

pet i t ioner.  That pet i t ioner has fai led to sustaln his burden to show that the

port ion of c lained telephone expenses disal l -owed as personal expenses ($240.00

for 1977 and $120.00 for 1978) were ln fact expenses connected with and attr lbutable

to his pract ice of medlcine and not personal ln nature.

C. That pet i t ioner has submitted acceptable evidence to support  that the

cos t  bas is  o f  the  Lake Mohegan proper ty  was $10,691.93  ($2 ,000.00  purchase

price plus $8,69L.93 in eapi- tal  improvements as per Finding of Fact "5",
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ggra).  That the balance of the clained cost basis of the Lake Mohegan proPerty

o f  $18, I42 .07  ($28,834.00  -  $10,691.93)  has  been proper ly  d lsa l lowed as  unsubs tan t la ted .

D. That the pet i t ion of Samson A. Seley is granted to the extent indlcated

in Conclusion of Law t tCtt ,  supra; that the Audit  Divis ion is directed to recompute

the Not ice of Def ic iency dated March 20, 19Bl consistent with the decision

rendered herein; and that,  except as so granted, the pet i t ion ls in al l  other

respec ts  den led .

DATED: Albany, New York

JUL 1 5 1983

STATE TAX COMMISSION

PRESIDn{T


