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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 3, 1983

Wil l iam Schwartz
and Frances Schwartz
211-35 23rd  Ave.
Bays ide ,  NY 11360

Dear  Mr .  &  Mrs .  Schwar tz :

Please take not ice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Lawr any proceeding in court  to revievr an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Suprene Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed i-n accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - l i t igat ion Unit
A1bany, New York L2227
Phone / /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Mil ton Shaiman
2'J.02 Jericho Tpke.
Commack, NY 11725
Taxing Bureau's Representat ive



SIATE OF NE$I YORK

STNIE TAX CCI,IMISSICbI

In the Matter of the petitiors .

of

wrLtrAM scxil'BF$z and FRANe-s scxt[,AFfz : DEtrrsro{

for Redetqrrrination of Deficiencies or for Re :
fi.nd of Personal Inccne Ta:es urnder Artlcle 22 :
of the Tax Law for tfre year 1975

Petj-tioners, william Sctrmrtz and !?ances Sctrwa:tz, 211-35 23rd Arrenr:e, Bdy-

side, Nenrs York 11360, filed petitions for redetermination of defiqiencies or for

refirnd of personal inccne ta:€s under Article 22 of the Tan La^r for t;i:e year 1975

(File Nos. 2U9S and 21296).

A $nal1 clai-ns hearj-ng was held before wiliiam valcarcel, Ilearing officer, at

the offices of tlre State Tax Ccrnn:Lssion, T\o vdcrld Trade center, Naar york, liar york,

on July L6, L979 at 10:45 A.M. Petiti.oners aprpea:ed by f4ilton Shaiman, GA. The

Atldit Division appearred by Peter crotty, Esg. (rxr,u:in kW, Esg,, of counsel).

ISS{JES

r- !'ifiether se\rerance pay received by petitioner william sctnrn::tz is prcperly

inclr.rr{arrle in his Ner^r york adjr:sted gnrcss incone.

rr- l'ihether peti.tj-oner william Sclnala:tz prcperly clairred a sick pay o<c1:sion.

III. ltetLrer petitioners are entitled to a dedr:cElon for nedi,-al and, oental

elPenses

FINDINE*S OF FACI

1- Petitioners, william schwartz and Frances Sclili,attz, tinely filed a |lenr york

State Conbined Incqre Ta:< Resident Return for tlre tar<abte vear 1975.
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2. Qr Januarry 30, 1978' the Audit Division issued a StatenenE, of Ard,it Clranges

to each petitioner vfierejn anqrnts clained for redical and dental eryenses and a sicj<

pay o<clusion were disallo'ed in firll since petitioners failed to appear for a

conference. Mditionally, an adjr.rstrrent was rnade inczeasirg petitioner william

Sclmartzrs taxable inccne bV $l ,800.00. Said ancr.nrt as contended. by g1e Alrdit Division,

:represented wages earned ftccn the zayre oorSnraLion, Fagrdngham, llassachr:setts.

Accor*ingly, on Janr:a4r 30, L978, a lbtie of Deficie4c,y was issued, against petitioner

William Scltiartz, assertj.ng additional tax of $537.98, pLrs j:r@rrest of $82.04, for a

total due of $6L9.92. A lbti.ce of Defici.enql was also issr.red rnder the sane date

against peUitiorer Francres Sctrvrartz, asserting additional tax of $126.44, ph.rs

interest of $19.28, for a total dre of $L45.72.

3- Petitioner william scfrqiartz cqntended t|lat ttre nnrr.ies recqtved fisn the

Zayte Corporation represented severance pay, rlfriCr he ccntjnr-or.rsly received frcnr said,

corgnration ccnnencj.lxg ir1 1972, thrcu$ an rmdeteunined par:t of the 1975 taxable

year, as the result of errplqaent ts:ruirnticrr. The se\Erance pay lras not paid

pursuant to a written contract or agne€rrcnt, and was not, payable for a predetaenised

nuricer of nnnttr.s or years. untir sr:ctr tjne that Zayre coryoration ceased nnJ,clng pay-

r-rents' Eptitioners had no idea as to the drrration t}at said paynenLs r,rpr:ld be re-

c-eived.

4- Petitioner, William Schmrtzl puported that the severance.pay at issr:e was

not taxable to Nerar YorJ< State since it, was derived fiicrn senrices previorrsly rendered

in the State of Georgia dr:ring vrtrich gfure he was a resident of said State.

5. Petitioner, t'I:i11iam Scitrrartz, was enplcyed at tlre Atlantar- €orgia branctr

office of ttre zayre Corporation frcrr 1951 throug 1971. Dr:ring tbis period he

resided with Lr-is w'ife jn tlre State of Georgia. After his enplcynent terrninated,

petitioners, jtr Jarl:a4z 1972, ror,red to Nss york, ufiere they ontinr.:e to reside to

this date.
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6. Petitimer, William SeJrtrartz, clained a sick trny exclrrsion in ttre aroqnt of

92,080.00 as ccnputed on Federal Sick-Pay S<clgsiqr forrn 2140. Said erc1.sion

resulted fiicrn a heart attack suffered by petiticner cn July G, ;1g7S. His resulLing

period of absence fircnt raprk dr:rj.ng the talable year at issge began on said date and

contjnued through the close of the ta:< year. Dr:ring his period of absene, 5is

erqlloyer, Saks Fi.fth Avenue, paid hijn sick pay jJr the anrurt of $3,210.00.

7 - Petj-tioners clained a net rcdical ard dental ergense dedr:cLion in the

anrxnt of $2,262.L2- Acceptable docurentarA eviderrce was $Jhnitted rrerifying bona

fide deductible o,penditr::ces for nredicat, dentaL and ottrer r.elated openses of

$2,77L.50 and gnioss nedicj_nes ard d:rrys of $395.00.

cctglJslct{s @ LA}l

A. That section 612 (a) of the Ta:< La.r prouides tiat "The Nerlr yod< adjusted

gross inccne of a resident i:,rdividrlat rreans Lr_is federal adjr.sted gn:oss incone as

defined in tlre laws of tlre United States for the taxable year, with t1e nadificaticns

speclfied in t}is sedion,'.

Since tlp severane Pay at issr:e was prcgnrly included in petitioners' federal

adju-sted gross j-nccne, and tlre "lrbdifi.calions redrrcing federal adjrrsted $oss i.,@re,,

as enunerated under section 612 (c) of tlre Tarc Law does not pr.ovide for ocerption of

said inccne, ttre se\Erance pay received by petitioner wilLiam Scf,nrnar:tz in the anount

of $71800.00, frorn the Zayne CorSrcratiOn, is inclrrrtalrlg in Lr-is Ns,.r yor{< adjr:sted

gross inccre.

B. That tlre sid< pay exc}:siqr clairred Lry petitiorrer htitliam Schir,artz irr the

anptlat of $2,080.00 is a ptioper adjrrstrrent to incore in accordance with the rcaning

and jntent of section 105 (d) of tLre Int-ernal Reverrr:e Code and, Article 22 of the Ta>(

Law.
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C- That a dedustion for nedical and dental o<penses is gnanted to petitioners

Willian Schqrartz and Frances Schuartz in tlre anor:nt of $21349.62 wit5in the neani;1g

ard intent of sections 213(a) (1) and 213(b) of tlre rnternal Reverrr:e Code.

D. That' the petitiorrs of Willian Sclnniartz and Frances Scftviartz are granted to

the octent provided in Conc}.rsions of l.aqr 'rBrr and. "c'; that tlre Audit Divisj-on is

hereby directed to acordirgly nodify tlre ncLices of deficienry dated January 30,

1978; tLrat the reccnPuted ta:< dr.:e shall be togettrer !,i:ith such interest as may be

laarfully ooing and; that e:<cept as so grant€d., ttre petitions are i.:l all other respects

denied.

DF([ED: Albany,

JAN 3
Nel'r York

1983
STATE TN( CCI,I4ISSION


