
STATE OF NEhr YoRK

STATE TN( COI'IMISSION

In the Matter of the Pet i t ion
o f

Leonard f .  & Barbara E. $chreiber

for Redeterminat ion of a Def ic iency or a Revision
of a Deternination or a Refund of Personal Income
Tax under Article 22 of the Tax law for the years
1 9 7 3  &  t 9 7 4 .

AFFIDAVIT OT }AILING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of Mayn 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Leonard I .  & Barbara E. Schreiber,  the pet i t ioners in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Leonard I .  & Barbara E. Schreiber
260 H i l l s  Po in t  Rd.
Westport ,  CT 06880

1nd by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off , ic ial  depository) unaei the exi lusive care and cui lody of
Lhe United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
6th day of May, 1983.

AUTHORIZED TO ISIEN
OATHS PURSUANT
sEclroN r74

I0 TAX IIAIY

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address
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In the Matter of the Pet i t ion
o f

leonard I .  & Barbara E. Schreiber

for Redeterminat ion of a Def ic iency or a Revision
of a Deternination or a Refund of Personal fncome
Tax under Article 22 of the Tax law for the Years
1 9 7 3  &  t 9 7 4 .

AFtr'IDAVIT OF MAIIING

St.ate of New York
County of A1bany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Departmeat of Taxation and Finance, over 18 years of age, and that on
the 5th day of May, 1983, he served the within not ice of Decision by cert i f ied
mail upon Uarshall Fineman the representative of the petitioners in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Marshall Fineman
David Berdon & Co.
415 Hadison Ave.
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
6th day of Mayn 1983.

AUTHORIZED TO NISlER
IAX IrAWOATIIS PI.'RSUANT IO

SECTION 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 6,  1983

leonard I. & Barbara E. Schreiber
260 Hil ls Point Rd.
Westport, CT 06880

Dear Mr. & Mrs. Schreiber:

Please take not ice of the Decision of the State Tax Comrission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Comission can only be inst.ituted under
Article 78 of the Civil Practice f,aws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refurrd allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Albany, New York 12227
Phone # (518) 457*2070

Very truly yours,

STATE TAX COHUISSION

Peti t ioner '  s Representat ive
Marshall Fineman
David Berdon & Co.
415 Madison Ave.
New York, NY 10017
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COI'IMISSION

In the Matter of the Pet. i t ion

o f

TEONARD I. AND BARBAM E. SCHREIBER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax Law for the Years 1973 and 1974.

DECISION

Pet i t ioners ,  Leonard  I .  and Barbara  E.  Schre iber ,  260 H i l l s  Po in t  Road,

Westport ,  Connect icut 06880, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Article 22 of the Tax Law for the

years  1973 and 1974 (F i fe  No.  29063) .

A  fo rmal  hear ing  was he ld  be fore  Dan ie l  J .  Rana l l i ,  Hear ing  0 f f i cer ,  a t

the off ices of Lhe State Tax Commission, Two World Trade Center,  New York, New

York ,  on  September  16 ,  1982 a t  1 :15  P.M.  Pet i t ioners  appeared by  Marsha l l

Fineman, CPA. The Audit  Divis ion appeared by PauI B. Coburn, Esq. (Kevin

C a h i l l ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether an attorney admitted to pract ice in New York State and in no other,

but whose residence is in the State of Connect icut,  is ent i t led to an apport ion-

ment of his income from legal work performed in an off ice in his residence in

determining his income tax l iabi l i ty as a nonresident.

FINDINGS Otr'FACT

1.  Pet i t ioners ,  Leonard  I .  and Barbara  E.  Schre iber ,  t ime ly  f i led  New

York income tax nonresident returns for 1973 and 197 4. Pet i t ioner Leonard I .

Schreiber al located to New York State his business income using the statutory

three factor method.
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2. On January 30, 1980 the Audit  Divis ion issued a Not ice of Def ic iency

aga ins t  pe t i t ioners ,  Leonard  I .  and Barbara  E.  Schre iber  in  the  amount  o f

$ 8 , 2 8 6 . 0 5  p l u s  i n t e r e s t  o f  $ 3 , 3 8 6 . 1 3  f o r  a  t o t a l  o f  $ 1 1 , 6 7 2 . 1 8  f o r  t h e  y e a r s

1973 and 7974. A Revised Statement of Audit  Changes issued 0ctober 26, L979

explained that the def ic iency was based on the determinat ion that an off ice in

pet i t ioners'  home in Connect icut was not a proper basis for al locat ion of

income outside New York State. Pet i t ioners executed t imely consents for f ix ing

the  per iod  o f  l im i ta t ions  upon assessment  o f  persona l  income tax .  The las t

consent executed extended the t ime for making an assessment to and including

A p r i l  1 5 ,  1 9 8 0 .

3 .  Pet i t ioner  (a11 re fe rences  to  pe t i t ioner  w i l l  re fe r  to  Leonard  I .

Schreiber only) dur ing the years in issue was a resident of the State of

Connect i-cut.  He was, however,  admit ted to pract ice law in New York and maintained

an off ice at 30 Park Avenue in New York City.  Pet i t ioner \ . /as also admitted to

various Federal  courts including the United States Supreme Court and the United

StaLes  D is t r i c t  Cour t  fo r  the  D is t r i c t  o f  Connect icu t .  Pe t i t ioner  was no t ,

however,  admit ted to pract ice law in Connect icut.  His r ight to pract ice in the

Federal  courts was derived from his r ight to pract ice in the courts of New York

S t a t e .

4. During the years in issue pet i t ioner resided in a nine room house

which he owned in Westport, Connecticut. He converted two of the rooms into an

of f i ce  a r rangment  cons is t ing  o f  a  p r iva te  o f f i ce  w i th  a  desk ,  bookshe lves ,

telephone, calculaLor,  stat ionery and a f i le cabinet,  and a recept ion room with

seats  fo r  c l ien ts ,  a  work  tab le  fo r  pe t i t ioner 's  secre tary ,  a  ty t r lewr iLer t

bookshelves, a telephone and f i le space. There was an entrance into this

o f f i ce  a rea  separa te  f rom the  res t  o f  the  house.
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5 .  Pet i t ioner  employed h is  w i fe ,  a t  a  sa la ry ,  as  h is  fu l l - t ime secre tary

in the off ice at his home. He also employed a part- t ime secretary in his

o f f i ce  in  New York  C i ty .

6. Pet i t ioner was unsure of the precise amount of t ime he spent in ei ther

his New York off ice or the off ice in his home but he approximated that hal f  his

off ice t ime was spent in each place. In New York pet i t ioner met with cl ients

and prepared cor respondence.  Pet i t ioner  p repared p lead ings ,  b r ie fs  and o ther

deta i led  lega l  paper  work  in  h is  o f f i ce  a t  home.  Some o f  pe t i t ioner 's  c l ien ts

ind ica ted  by  a f f idav i t  tha t ,  because o f  the  c l ien ts r  res idences  in  Westches ter

County, New York, i t  was more convenient to meet with pet i t ioner at the off ice

in his home than at.  his New York City off ice. I t  was also more convenient for

pe t i t ioner  to  work  a t  home s ince ,  as  he  tes t i f ied ,  there  were  fewer  d is t rac t ions

at his off ice at home than in the New York off ice.

7. None of the work which pet i t ioner performed for any one cl ient was

done exclusively in Connect icut.  ParL of the work for each cl ient,  including

consultat ions and paperwork, was done in New York City.  Bi l ls for services

rendered were issued from both New York and Connect icut l  however,  al l  payments

were made Lo the New York off ice where a single account was maintained. Pet i-

t ioner  a lso  ind ica ted  tha t  none o f  h is  p ro fess iona l  s ta t ionery  l i s ted  h im as  an

attorney-at- Iaw in Connect icut dur ing this period. In the New York City

telephone directory pet i t ioner was l isted as an attorney, however,  he was not

so l isted in the Westport ,  Connect icut telephone directory at that t ime.

8. For the t .axable years 1973 and 7974 peLit ioner claimed an expense

deduct ion for the off ice in his home on his Federal  Income Tax Return. The

Internal Revenue Service examined pet. i t ionerts returns for both of the aforesaid
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years and determined t .hat the deduct ion for the off ice in pet i t ioner 's home was

a va l id  bus iness  expense.

9. Pet i t ioner apport ioned the t ime spent in both New York and Connect icut

and only paid tax on that port ion of his income derived from t ime spent in the

New York off ice on the ground that he was carrying on his profession part ly

within and part ly without New York State.

10 .  Inc luded in  pe t i t ioners r  b r ie f  were  proposed f ind ings  o f  fac t ,  a l l  o f

which have been incorporated into this decision with the except ion of proposed

f indings nine and twelve which were deemed immaterial  and unnecessary for the

d e c i s i o n  i n  t h i s  c a s e .

C0NCIUSIONS 0F tAl,rr

A.  That  sec t ion  632(b) (1 ) (B)  o f  the  Tax  Law,  in  per t inent  par t ,  inc ludes

within the New York adjusted gross income of a nonresident individual,  i tems of

income derived from or connected with New York sources attr ibutable to a

profession carr ied on in New York State. Sect ion 632(c) al lows i tems of income

from a profession carr ied on part ly within and part ly without New York to be

appor t ioned and a l loca ted .

B. That under Connect icut law no person not duly admit ted to the Connect icut

bar may pract ice law, sol ic i t  employment for a lawyer or hold himself  out to

the  pub l ic  as  be ing  a  lawyer  (Conn.  Gen.  S ta t . ,  sec t ion  51-88) .  Pet i t ioner ,

therefore, could not pract ice law in Connect icut as that term is usual ly under-

s t o o d .

C.  That  r ' [p ]e t i t ioner 's  r igh t  to  per fo rm lega l  serv ices  in  p laces  o ther

than in the State of New York [was] pr imari ly based ent irely on the fact that

he  [was ]  admi t ted  to  p rac t ice  law in  th is  S ta te . . . [He]  cou ld  lawfu l l y  ho ld

himself  out as only ent i t led to pract ice law in the State of New York, and
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services performed elsewhere were incidental  to the pract ice he maintained in

th is  S ta te ' t  (Carpenter  v .  Chapman,  276 A, .D.  634) .

D.  That  " [ t ]he  prac t ice  o f  law is  qu i te  a  d i f fe ren t  ac t i v i t y  f rom tha t  o f

o rd inary  bus iness"  (Carpenter ,  supra  a t  636) .  Pet i t ioner  was no t  p rac t ic ing

law in Lwo different statesl he was practicing law in New York only and performing

various services in connect ion with this pract ice in an out-of-state locat ion.

The fact that pet i t ioner had an off ice in his home which was acceptable to the

Internal Revenue Service as a val id business expense is i rrelevant to the issue

of whether pet i t ioner was pract ic ing law in two states. Since pet i t ioner could

not pract ice law in Connect icut,  al l  of  his business was derived from his New

York pract ice regardless of where the services were performed. Thus al l  his

income was derived from the New York pract ice which was a New York source

within the meaning and intent of  secLion 632(b) (1) (B) of the Tax Law.

E. That the pet i t ion of leonard I .  and Barbara E. Schreiber is denied and

the Notice of Def ic iency issued January 30, 1980 is sustained.

DATED: Albany, New York STATE TAX COMMISSION

FMMDENT-

MAY 0 6 1983
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