
STATS OF NEW YORK

STATE TAX COU}{ISSION

In the Matter of the Fet i t ion
o f

Richard C. Schnel ler
and Sandra J.  Schnel ler

for Redeterrninat ion of a Def lc iency or a Revision
of a Determination or a Refund of Personal fncome
& UBT under Article 22 & 23 of the Tax f,aw for the
Years  1976 & 1977.

Atr'FIDAVIT OF MAII,ING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 27th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Richard C. Schnel ler and Sandra J.  Schnel ler,  the pet i t ioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Richard C. Schael ler
and Sandra J.  Schnel ler
735 Lake Rd.
Ontar io,  NY 14519

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the- exclusive care and cuitody of
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to
27th day

before
of l!ay,

me this
1983 .

OATHS PUNSUANT TO
sgc?roN 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Ylay 27, 1983

Richard C. Schneller
and Sandra J. Schneller
735 Lake Rd.
0ntar io ,  NY 14519

Dear  Mr .  &  Mrs ,  Schne l le r :

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax law, any proceeding in court  to
review an adverse decision by the Stat.e Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be comnenced in
the Supreme Court of the State of New York, A1bany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building ll9 State Campus
Albany, New York 12227
Phone # (518) 457-2010

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

RICHARD C. SCHNELTER and SANDM J. SCHNEILER

for RedeterminaLion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and 23 of the
Tax law for the Years 1976 and 7977,

DECISION

Pet i t . ioners ,  R ichard  C.  Schne l le r  and Sandra  J .  Schne l le r ,  735 Lake Road,

Ontar io ,  New York  14519,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency

or for refund of personal income and unincorporated business taxes under

Art ic les 22 and 23 of the Tax Law for the years 1976 and 1977 (Fi le No. 28606).

A  smal l  c la ims hear ing  was he ld  be fore  James Hoefer ,  Hear ing  0 f f i cer ,  a t

the off ices of the St.ate Tax Commission, One Marine Midland Plaza, Rochester,

New York ,  on  August  17 ,  7982 a t  10 :45  A.M.  Pet i t ioners  appeared pro  se .  The

Aud i t  D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.  (Thomas Sacca,  Esq. ,  o f  counse l )

ISSUES

I .  Whether  the  Aud i t  D iv is ion  proper ly  d isa l lowed $1 ,500.00  o f  the

business mi leage expense deduct ion claimed for each of the years 1976 and 1977.

I I .  Whether the Audit  Divis ion properly disal lowed a home off ice expense

deduct ion  o f  $360.00  fo r  the  year  1976.

I I I .  Whether delays in audit ing pet i t ionersr returns and providing for an

administraLive hearing prevents the Audit  Divis ion from col lect ing interest on

any tax which may be found due as the result  of  this decision.
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FINDINGS OF FACT

1.  Pet i t ioners  here in ,  R ichard  C.  Schne l le r  and Sandra  J .  Schne l le r ,

f i led New York State personal income and unincorporated business tax returns

for  the  years  7976 and 1977.  For  each o f  the  years  in  ques t ion ,  pe t i t ioners

c la imed a  deduct ion  o f  $3 ,750.00  (us ing  the  s tandard  mi leage ra te )  fo r  the  use

of  an  au tomobi le  in  the i r  p r in t ing  bus iness .  For  the  year  7976,  pe t i t ioners '

also claimed a deduct ion of $360.00 for the expenses incurred in the maintenance

of  an  o f f i ce  in  the i r  home.

2 .  0n  Ju Iy  18 ,  1979,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency  to

pet i t ioners  fo r  the  years  1976 and I977,  asser t ing  tha t  add i t iona l  persona l

income and unincorporated business tax was due in the amounL of $577 .69,

together  w i th  pena l ty  and in te res t  o f  $187.99 ,  fo r  a  to ta l  due o f  $765.6 ,8 .

3. The aforementioned Notice of Def ic iency was based on a f ie ld audit  of

pe t i t ioners r  persona l  and bus iness  books  and records .  Sa id  aud i t  resu l ted  in

the disal lowance of the home off ice expense deduct ion of $360.00 claimed for

the  year  1976.  A lso  d isa l lowed was $1 ,500.00  o f  the  bus iness  mi leage expense

deduct ion claimed in each of the years 1976 and 7977. The home off ice expense

deduct ion was disal lowed as a matter of  law I Interna1 Revenue Code sect ion

280A(a) ]  ,  whi le the business mi leage expense deduct ion was part ial ly disal lowed

due to pet i t ionersr fai lure to maintain records detai l ing the number of business

miles actual ly dr iven. 0ther adjustments were made which pet i t ioners do not

contesL or were made solely due to a change in adjusted gross income and,

accord ing ly ,  these ad jus tments  w i l I  no t  be  addressed here ina f te r .

4.  Pet i t ioners computed the business mi leage expense deduct ion for both

1976 and 1977 using the standard mi leage rate of 15 cents a mi le for the f i rst

151000 mi les  and 10  cents  a  mi le  fo r  every  mi le  therea f te r .  Pe t i t ioners
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est imated that they drove a tot .al  of  30,000 business mi les in both 1976 and

1977.  The Aud i t  D iv is ion  a l lowed pe t i t ioners  a  to ta l  o f  15 ,000 bus iness  mi les

for each of the years 7976 and 7977. No documentary or other credible evidence

was adduced at the hearing to substant iate the number of business mi les dr iven

during the years 1976 and 1977.

5. Pet i t ioners argue that sect ion 2804 of the Internal Revenue Code was

amended in 1982 Lo al low Lhe home off ice expense deduct ion in certain instances

and that said amendment was retroact ive to the years 1979, 1980 and 1981.

Pet i t ioners further al lege that for equity reasons they should be al lowed the

home off ice expense deduct ion for the year I976. No evidence or test imony was

adduced at the hearing to show that pet i t ionerst use of the off ice in home

qual i f ied for except ion from the general  disal lowance of said expense under

sect ion 2B0A(c) of the Internal Revenue Code.

6 .  Pet i t ioners  asser t  tha t  i f  any  tax  i s  found to  be  due,  tha t  no  in te res t

should be charged on said tax, s ince there was a delay in audit ing their  returns

and also a delay in providing for an administrat ive hearing.

CONCIUSIONS OF LAW

A. That pet i t ioners have fai led to sustain the burden of proof under

sect ions 722 and 689(e) of the Tax Law to show that they are ent i t led to

business mi leage expense deduct ions for 1976 and 1,977 in amounts greater than

those al lowed by the Audit  Divis ion.

B. That sect ion 280A of the Internal Revenue Code, ent i t led "Disal lowance

of Certain Expenses in Connect ion with Business Use of Home, Rental  of  Vacat ion

Homes,  ELc . " ,  p rov ides  in  subd iv is ion  (a )  tha t  t 'Except  as  o therw ise  prov ided

in  th is  sec t ion . . .no  deduct ion  o therw ise  a l lowab le  under  th is  chapter  sha l l  be

al lowed with respect to the use of a dwel l ing unit  which is used by the taxpayer
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dur ing  the  taxab le  year  as  a  res idence. "  Sec t ion  280A(c)  o f  the  Code prov ides

for  spec i f i c  except ions  to  th is  genera l  d isa l lowance.  Pet i t ioners  have fa i led

to sustain the burden of proof to show that their  use of the off ice in home in

1976 came within any of the specif ic except ions provided for in Internal Revenue

C o d e  s e c t i o n  2 8 0 4 ( c ) .

C. That there are no provisions in Art ic le 22 or 23 of the Tax Law which

would permit  interest to be waived. Pet i t ioners at al l  t imes had the opt ion of

paying the proposed tax due so as to stop the accrual of  addit ional interest.

D.  That  the  pe t i t ion  o f  R ichard  C.  Schne l le r  and Sandra  J .  Schne l le r  i s

den ied  and the  Not ice  o f  Def ic iency  da ted  Ju ly  18 ,  1979 is  sus ta ined,  together

with such addit ional penalty and interest as may be lawful ly due and owing.

DATED: Albany, New York

MAY z',i i983
STATE TAX COMMISS]ON


