
STATE OF NEI,i YORK

STATE TAX COMMISSION

In the Matter of
o f

Es ta te  o f  He len

the Pet i t ion

M. Schmutz AT'FIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the year
1 9 7 3 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  31s t  day  o f  May,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Estate of Helen M. Schmutz, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Estate of Helen M. Schmutz
Frederick Doppelt ,  Executor
292 l{ad,ison Ave.
New York ,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuitody of
the united states Postal  service within the state of New york.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
3 1 s t  d a y  o f  M a y ,  1 9 8 3 .

ISTER
OATHS PURSU,'.IIT TO
flE(i l I0l1 I74

thaL  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is the last known address

iAX IJAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

M a y  3 1 ,  1 9 8 3

Estate of Helen M. Schmutz
Freder ick  Doppe l t ,  Executor
292 Yladison Ave.
New York ,  NY 10017

To  the  Execu to rs :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right
Pursuant  to  sec t ion(s )  690 o f  the
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i I  Prac t ice
Supreme Court of  the State of New
date  o f  th is  no t ice .

of review at the administrat ive level.
Tax law, any proceeding in court  to review an
Commission can only be inst i tuted under

Law and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Building /19 State Campus
Albany, New York 12227
Phone l l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

THE ESTATE OF HELEN M. SCHMUTZ DECISION

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Artie]-e 22 :
of  the Tax Law for the Year 1973

Peti t ioner,  The Estate of Helen M. Schrnutz, Frederick Doppelt ,  Executor,

292 Nladison Avenue, New York, New York 10017, f i led a pet i t ion for redeterminat ion

of a def ic iency or for refund of personal income tax under Art icLe 22 of.  the

Tax Law fo r  the  year  L973 (F i le  No.  19 i81) .

On December l ,  1980, pet i t ioner advised the State Tax Comrission, in

wri t ing, that i t  desired to waive a smal l  c laims hearing and to submit the case

to the State Tax Commission, based on the ent ire record contained in the f i le.

ISSUE

Whether taxpayers f i l ing separate ly  on form IT-208,  must  comblne thel r

adjusted gross income, i tems of  tax preference and speci f ic  deduct ions,  when

comput ing the modi f icat ion for  a l locable expenses.

FINDINGS OF FACT

1. Helen M. Schnutz (here inaf ter  decedent) ,  t imely f i led a New York State

Cornbined Income Tax Return with her husband for the year L973. Since each had

i tems of  tax preference in excess of  thei r  speci f ic  deduct ions,  they f i led

separate min imum income tax computat ion schedules,  forms IT-220.  In arr iv ing

at  the rnodi f icat ion for  a l locable expenses,  decedent ,  who c la lmed fu l l  benef i t

o f  the jo int  i temized deduct l -ons,  computed such nodl f icat l -on us ing her  separate

adjusted gross income, i tems of  tax preference and speci f lc  deduct ion.
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2. 0n June 23, 1976 the Audit  Divis ion issued a Statenent of Audit

Changes to petitioner wherein it held that "when computing the modification to

i temized deduct ions on Schedule IT-220, adjusted gross income, i tems of tax

preference and specif ic deduct ion for both taxpayers should be combined. ' l

Accordingly,  a Not ice of Def ic iency \{as issued on Apri l  11, 1977 assert ing

add i t iona l  persona l  income tax  o f  $119.29 ,  p lus  in te res t  o f  $25.74 ,  fo r  a  to ta l

d u e  o f  $ 1 4 6 . 0 3 .

3. Pet i t ioner contended that the def ic iency resulted from the modif icat ion

for al locab1e expenses based on preference income of the husband. Further,  i t

maintained that. "there is nothing in the tax law that requires or permits the

husband's tax preference i tems to be charged to the wife for the purpose of

modifying deduct ions where a form 208 is f i led."

4. The instruct ions pr inted on form TT-220, with respect to computat ion

of the modif icat ion for al locable expenses, specif ical ly state that where both

husband and wife have i tems of tax preference in excess of their  specif ic

deduct ions, they must combined their  total  i tems of tax preference, adjusted

gross incomes and specif ic deduct ions for . the purpose of computing said modi-

f icat. ion.

CONCTUSIONS OF tAI^/

A. That the requirements as set forth in the instructions for form

IT-220, with respect to computing the modif icat ion for al locable expenses, are

the standard pract ice of the State Tax Commission and are deemed to have

received legislat ive sanct. ion. ( In the Matter of Cohen v. Murphyr 26 A.D.zd

7 1 8 ) .



B. That the pet i t ion

Notice of Def ic iencv dated

addit ional interest as may

DATED: A1bany, New York

I\llAY 3l. 1983
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of the Estate of Helen M. Schmutz is denied and the

Apri l  11, L977 is sustained, together with such

be lawful ly owing.

STATE TN( COI{MISSION

'b\.N.\--


