
STATE OF NEW YORK

STATE TAX COMMISSION

of
Helga Schmidt-t iesterkamp

for Redefermination o.f a Deficiency or a Revision
of a Determination or a Refund of NYS Income, UBT
& NYC Income Tax under Article 22, 23 & 30 of the
Tax law for the Years 797{+, 1975 and 1976.

AFFIDAVIT OF I"IAILING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
28th day of  September,  1983,  she served the wi th in  not ice of  690,  722 & 1312 by
cert i f ied mail upon Helga Schmidt.-Westerkamp, the petit ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as fo l lows:

Helga Schrnidt-Westerkamp
315 E.  58rh  Sr .
New York, NY 10021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos-t off ice or off icial depository) under the exclusive care and custody of
the united states Postal service within t,he state of New York.

That deponent further says that the said addressee is the petit ioner
herein and that the address set forth on said wrapper is the lait  known address
of  the pet i t ioner .

Sworn to before me this
28th day of  September,  1983.

AUTH0RIAED I0 IDUTNISTEn
OATHS PIJRSUTNI T0 lll I'AW
SECTION I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Helga Schmidt-Westerkamp

for Redet.ermination of a Deficiency or a Revision
of a Determination or a Refund of NYS Income, UBT
& NYC Income Tax under Art icle 22, 23 & 30 of the
Tax law for  the Years 1974,  1975 and 1976.

AI'FIDAVIT OF MAITING

State of New York
County of Albany

, Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
28th day of September, 1983, she served the within notice of 690 , 722 & 1312 by
cert i f ied mail upon Peter Schliesser the representative of the petit ioner in
the within proceeding, by enclosing a true iopy thereof in a securely sealed
postpaid wrapper  addressed as fo l lows:

Peter  Schl iesser
15 Gramercy Park
New York, NY 10003

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
28th day of  September,  1983.

AUTfiORIZED TO ADHINI SIXN
0IIHS PtASuAl{f 10 ItI lJtrl
SECTION 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 28,  1983

HeIga Schmidt-Westerkamp
315 E.  68 th  Sr .
New York,  NY 10021

Dear Ms.  Schnidt -Westerkam:

Please take not ice of  the 690.  722 & 1312 of  the State Tax Commiss ion enclosed
herewith.

You have now exhausted your r ight of review at the administrative
Pursuant t.o section(s) 4 months of the Tax Law, any proceeding in
review an adverse decision by the State Tax Commission can only be
under Art icle 78 of the civi l  Practice Law and Rules, and must be
the Supreme Court of the State of New York, Albany County, within
date of  th is  not ice.

Inquir ies concerning the computation of tax due or refund al lowed
wi th th is  dec is ion mav be addressed to:

l eve l .
court to
insti tuted

commenced in
from the

in accordance

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Building i i9 State Campus
A1bany, New York 12227
Phone # (518) 451-207A

Very truly yours,

STATE TAX COMMISSION

cc : Petit . ioner' s Representative
PeLer  Sch l i esse r
15 Gramercy Park
New York, NY 10003
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HELGA SCHMIDT-WESTERKAMP

for Redeterminat ion of a Def ic iency or for
Refund of Personal- Income and Unincorporated
Business Taxes under Art ic les 22, 23 and 30 of
the Tax Law for the Years L974, 1975 and 1976.

DECISION

Peti t ioner,  Helga Schnidt- I , Iesterkamp, 315 East 68th Street '  New York, New

York 10021, f i led a pet i t ion for redeterminat ion of a def lc lency or for refund

of personal income and unincorporated business taxes under Artlcles 22, 23 and.

30 of the Tax Law for the years L974, 1975 and 1976 (Fi le No. 25370).

A snal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Couurission, Two World Trade Center,  New York, New

York ,  on  November  L7 ,  1981 a t  1 :15  P.M.  Pet i t loner  appeared w i th  Peter  Sch l iesser ,

Esq. The Audit  Divis ion appeared by Ralph J. Vecchlo, Esq. (Alexander Weiss,

E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether pet l t ioner fs  act iv i t ies const l tu ted the pract ice of  a professlon,

thereby exenpting the income earned fron said actlvity fron unincorporated

business tax.

FINDINGS OF FACT

1. Petitioner hereln, Helga Schnidt-Westerkanp, tiurely fll-ed New York

State personal income tax resident returns for the years L974, 1975 and L976.

The 1976 return also reported a New York CLty personal income tax l iabl l l ty of

$304.56 .  The 1974,  1975 and 1976 re tu rns  repor ted  bus iness  income o f  $17 '434.09 ,
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$L7,647.46  and $16,790.30 ,  respec t ive ly .  On the  1974 and,  1975 re tu rns  pe t i t ioner

lndicated the type of buslness conducted as physical  therapist ,  whi le the 1976

return did not ident i fy the nature of the business act iv i ty.

2. On December 22, 1978, the Audit  Divis ion lssued a Not ice of Def ic iency

to  pe t i t ioner  fo r  the  years  1974,  1975 and 1976 asser t lng  tha t  $1 ,406.77  o f  tax

was due together with interest. The additional tax due was broken down in a

Statement of Audit Changes as follows:

1974 1975 1976

Unincorpora ted  Bus iness  Tax  $477.63  $489.36  $395.55
NYS Personal Income Tax 33.65
NYC Personal Income Tax 10.58

Petitioner dld not present any argument or evidence with respect to

the addit ional New York State and New York City personal income tax asserted

due.

3. The aforementloned Statement of Audit Changes contained the followlng

explanat ion with respect to the assessment of unincorporated business tax:

I ts ince you do not possess a physical  therapist  l icense, and have not
obtained the educat ion necessary to obtain a l icenser the earnlngs
received from your exercise and massage business is subject to the
New York State unlncorporated business tax."

4. During the tax years in quest ion pet i t ioner was l icensed as a masseuse

pursuant to New York State Educat ion Lard, Art ic le 155. Pet i t ioner dld not

maintain a formal off ice or plaee of business since al l  her services were

performed in her cl ients t  personal residences. Pet l t ioner operated her buslness

on an appolntment basis on1y.

5. As a masseuse, pet i t ioner would provide her cl ients with therapeutLc

massages and she would also lead them through speclal exercise programs. More

than half  of  pet i t ionerrs cl ients were referred to her by physicians. For

those new clients who came to petitioner unreferred by a physician, petitioner
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nould first contact their physician to obtain the dlagnosls and informatlon

re levant  to  the l r  genera l  hea l th  (1 .e .  hear t  cond i t ion ,  d labetes ,  e tc . ) .

6.  On ApriJ- 27, 1954, pet i t loner was l icensed as a physlo-therapist  by

the City of Hamburg, West Germany. Said llcense was issued as the result of

pet i t ionerfs graduat ion from the School of  Physical  Therapists at the Universi ty

Clinic of Hamburg-Eppendorf , l,Iest Gerurany and her subsequent passing of the

physio-therapist examination before a publlc exaninlng board.

7. Pet i t ionerrs educat ion and training as a physlo-therapist  l -n West

Germany began on November 1, 1951 and ended on Decenber 31, 1955. From November 1,

1951 to January 31, 1952, pet i t ioner part ic ipated in a three (3) nonth program

in general  hospltal  t raining at Hanburg Chi ldrents Hospital .  Pet i t ioner

completed her baslc universlty training ln physiotherapy at the University

Cl inic from May 1, L952 to Apri l  20, 1954 and from May 1, 1954 to December 31,

1955 she had nineteen (19) months of pract ical-  post-graduate trainlng (at least

tweJ-ve [12] months were required as a pre-requisl te for admission to pract ice).

8. Pet l t ioner was a pract ic lng physio-theraplst  unt i l  1963 when she

entered New York State. Pursuant to New York State Education Law (ArtLcle

131-A, Sect ion 6534),  in order to qual l fy for a l lcense as a physical  therapist ,

an appl icant must have, inter al la,  completed a four (4) year col lege program

l-n physical therapy. Although petitLoner dtd not make a formal application to

the Educat ion Department for a physical  therapist fs l icense, she was informed

that any such application would be denied as her West German education and

training would not be recognized as the equivalent of a four (4) year college

program in physical therapy.

9. Since pet i t ioner was unable to obtain a l icense as a physical  therapist '

she acquired, in l leu thereof,  a l icense as a masseuse. In order to qual- l fy as
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a licensed masseuse, an applicant must have, ;!ggg g!!g, a high school diploura,

graduate from a school- or lnstitute of massage or lts substantial equivalent

and pass a wri t ten examinat ion. Pet i t ionerrs educat ion and training ln West

Germany was accepted as the equivalent of graduation from a school or instltute

of massage and, upon passing the written examination, she was issued a llcense

as a masseuse.

10. A11 physicaL therapists are trained to treat ai lments via the use of

electrotherapy, thermotherapy, actlnotherapy and hydrotherapy' as well as

therapeutic massage. Petitioner did not use any mechanlcal devices whlle

attendlng to her cl ients.  The services provided by pet i t loner to her cl ients

consisted solely of therapeut ic massage and exerclse. Many of pet i t ionerrs

cl ients were ei ther part ial ly or ent l rely bedridden. Pet i t ioner l tas involved

in treat ing her cl ients for condit ions after hip surgery, stroke, fractures and

due to back ai lments.

11. Pet i t ioner did not carry malpract ice insurance and the servlces which

she provided her clients were not subject to reimbursement pursuant to nedlcal

insurance plans.

CONCLUSIONS OF LAW

A. That sect ion 703(c) of the Tax Law provldes, ; !39g!!g, that lncone

received frorn the pract ice of law, mediclne, dent istry or archi tecture or from

the practice of any other profession is exempt from unincorporated business

tax .  That  20  NYCRR 203. t t (b ) (1 ) ( t )  ae t fnes  oLher  p ro fess ion  as :

t tFor purposes of this subdivis ion, the term tother professlonl
lncl-udes any occupatlon or vocatlon in which a professed knowledge of
some department of science or learning, gained by a prolonged course
of speciaLized lnstruct lon and study, is used by t ts pract ical
appl icat ion to the affairs of others, ei ther advising, guiding or
teaching then, and in serving thelr interests or welfare ln the
pract i -ce of an art  or science founded on l t .  The word profession
inplies attainments in professional knowledge as dlstingulshed from
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mere skill and the application of knowledge to uses for others as a
vocation. The performing of services dealing with the conduct of
business l tsel f ,  lnc1-uding the promotion of sales or services of such
business and consult ing services, does not const l tute the pract ice of
a profession even though the services involve the application of a
special ized knowledge. t t

B. That pet i t ioner did not neet the educat ional requlrements to pract ice

physiotherapy in New York State during the years in issue. Therefore, she

l ini ted the services provided her cl ient to that of  massage and exercise

programs. Wtril-e such services require special knowledge and skills, the

appl icat ion and nature of these services did not const i tute the pract lce of a

professlon wlthin the meanlng and intent of  sect ion 703(c) of the Tax Law.

C. That the act iv i t ies of pet i t ioner,  Helga Schnidt-Westerkanp' dur ing

the years 1974, 1975 and 1976 const i tuted the carrying on of an unlncorporated

business within the meaning and intent of  sect ion 703(a) of the Tax Law. Thus,

the income derived therefrom is subject to the l-mpositlon of unlncorporated

business tax pursuant to sect lon 701 of the Tax Law.

D. That pet i t ioner has fai led to sustain the burden of proof pursuant to

sect ion 689(e) of Art ic le 22 and sect ion f312(a) of Art ic le 30 to show that the

additional New York State and New York City personal income tax asserted due in

the Not ice of Def ic iency dated December 22, 1978 is erroneous or incorrect.

E, That the petltion of Helga Schnidt-tr{esterkamp is denied and the NotLce

of Def ic iency dated Decernbet 22, 1978 is sustained.

DATED: Albany, New York STATE TAX COMMISSION

sEP u B 1983 ---4-,^b4'C(J^
PRESIDENT


