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o f

Abraham & Char lo t te  Sch l i sse l

fo r  Redeterminat ion  o f  a  Def ic iency  or  a  Rev is ion
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That deponent further says
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Sworn to before me this
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Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
30th day of September, 1983, she served the within not ice of Decision by
cert i f ied mai l  upon Abraham & Charlot te Schl issel,  the pet i t ioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Abraham & Charlot te Schl issel
6020 N.W.  44 th  Sr reer
lauderh i l l ,  F l  33319

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(post of f ice or off ic ial  depository) under the ext lusive care and custody of
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County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
30th day of September, 1983, she served the within not ice of Decision by
cert i f ied mai l  upon Frank L. Fernandez the representat ive of the pet i t ioners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Frank l .  Fernandez
Helm,  Shap i ro ,  Ayers ,  An i to  &  A ld r ich
111 Washington Avenue
Albany ,  NY 12210

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the- exi lusive care and cuitody of
the United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive
of Lhe pet i t ioner herein and that.  the address set forth on said v/rapper is the
last known address of the representat ive of the pet i t ioner.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1???7

September 30,  1983

Abraham & Char lo t te  Sch1issel
6020 N. Id.  44th Street
lauderh i l l ,  FL 33319

D e a r  M r .  &  M r s .  S c h l i s s e l :

P1ease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Comniss ion  enc losed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  Lo review an
adverse decision by the Stat.e Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - Lit igation Unit
Building ll9 State Campus
Albany, New York 72227
Phone /t (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner '  s  Representa t ive
Frank l .  Fernandez
HeIm,  Shap i ro ,  Ayers ,  An i to  &  A ld r ich
111 Washington Avenue
Albany ,  NY 12210
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

or

ABRAHM SCHLISSEL and CHARLOTTE SCHLISSEL

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Taxes under Art ic le
22 o f  the  Tax  Law fo r  the  Years  1973,  1974
a n d  1 9 7 6 .

DECISION

Pet i t ioners  Abraham Sch l isse l  and Char lo t te  Sch l i sse l ,  6020 N.W.  44 th

St ree t ,  Lauderh i l l ,  F lo r ida  33319,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax Law

f o r  t h e  y e a r s  1 9 7 3 ,  1 9 7 4  a n d  1 9 7 6  ( F i l e  N o s .  2 3 4 6 6  a n d  3 1 9 4 4 ) .

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

of f i ces  o f  the  Sta te  Tax  Commiss ion ,  S ta te  Campus,  Bu i ld ing  9 ,  Room 107,

A lbany ,  New York ,  on  March  31 ,  1982 a t  9 :30  A.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted

by September 1, 1982. Pet i t ioner appeared by Helm, Shapiro, Ayers, Anito &

Aldr ich ,  P .C.  (Frank  L .  Fernandez and Howard  Shap i ro ,  Esqs . ,  o f  counse l ) .  The

Aud i t  D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.  (A lexander  Weiss ,  Esq. ,  o f

counsel)  .

ISSUES

I .  Whether  the Audi t  Div is ion is  bound by an agreement  reached at  a

con fe rence  w i th  pe t i t i one rs  on  Sep tember  12 ,  I 979 .

I I .  Whether  pet i t ioners may of fset  a loss der ived f rom a New York par tner-

ship which was real ized dur ing thei r  1976 New York nonresidency per iod against

thei r  New York taxable income earned dur ing thei r  1976 New York res idency

pe r i od .
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I I I .  Whether  pet i t ionerst  New York loss reaLized whi le  they were nonresidents

dur ing the la t ter  par t  of .  1976 rnay be carr ied back to thei r  1976 res ident

per iod or  to  thei r  ear l ier  taxable years ot  1973 and.  1974.

IV.  Whether  the Audi t  Div is ion proper ly  l imi ted pet i t ioners t  deduct ion for

a New York State pension.

V.  Whether  pet i t ionersf  r ights under the Uni ted States Const i tu t ion have

been v io lated by the Audi t  Div is ion.

FINDINGS OF FACT

1 .  Pe t i t i one rs  we re  res iden ts  o f  t he  S ta te  o f  New York  f o r  t he  f i r s t  f ou r

months of .  L976 and res idents of  F lor ida for  the remainder of  the year .  They

t i rnely  f i led res ident  and nonresident  New York State personal  income tax

re tu rns  f o r  I 976  and  repo r ted  New York  g ross  i ncome o f  $1281695 .00  du r i ng  the i r

per iod of  res idency and a New York loss of  $84 ,220.00 dur ing thei r  per iod of

nonresidency.  Af ter  deduct ions,  inc luding the exclus ion of  a New York State

pension of  $3,712.00,  pet i t ioners repor ted New York taxable income for  the

en t i r e  yea r  o f  $36 ,297 .00 .  Pe t i t i one r  Ab raham Sch l i sse l  a l so  t ime l y  f i l ed  a

1976 nonresident  earn ings tax return for  New York Ci ty  on which he repor ted an

ea rn ings  tax  o f  $4 IL .29 .  Pe t i t i one rs  c l a imed  a  re fund  o f  $9 ,340 .00  fo r  such

yea r .

2.  On February 3,  1978,  the Audi t  Div i .s ion issued a Statement  of  Audi t

Changes against  pet i t ioners showing addi t ional  New York State income tax due of

$3 ,577 .77  p lus  i n te res t  and  add i t i ona l  New York  C i t y  i ncome tax  due  o f  $4L I .29

plus in terest .  The fo l lowing explanat ion was provided:

"Since the total  income for the residence period includes
N e w  Y o r k  S t a t e  p e n s i o n  o f  $ 1 , 2 3 7 . 0 0  r a t h e r  t h a n  $ 3 , 7 1 2 . 0 0 ,
the subtract ion modif icat ion on the resident return is
l i r n i t e d  t o  $ 1 , 2 3 7 . 0 0 .
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When two returns are f i led due to a change of residence,
the tax due may not be less than would be payable if the
taxable incomes shor^rn on the two returns lrere reported on a
single return. As there was no New York taxable income in
the nonresident per iod, your return is computed as fol lows:

RESIDENT NONRESIDENT
FEDERAL NEW YORK

T o t a l  F e d e r a l  I n c o m e r  p e r  r e t u r n  $ 1 2 8 , 6 9 5 . 0 0  ( $ 5 7 , 3 3 1 . 0 0 )  ( $ 8 4 , 2 2 0 . 0 0 )
Add: UBT Adjustment
Tota l
L e s s :  N . Y . S .  P e n s i o n
New York Income
New York I teur ized Deduct ions
Balance
Exemptions

2 ,747 .00
M6'd

r , 237  .OO
Tm70'r:00

6 ,346 .00
M,E.5!II'd

867 .00
New York  Taxab le  Income $122,992.00

T a x  o n  I n c o m e  $  1 6 , 7 5 8 . 8 0
Surcharge 418.97
N e w  Y o r k  S t a t e  T a x  $  1 7 , 1 7 7 . 7 7

NEI,J YORK STATE NEW YORK CITY
rax W W
Amounts of Payments

o n  E s t i m a t e d  T a x  $ 1 3 , 6 0 0 . 0 0  - 0 -

ADDTTTONAL TNCOME TAX DUE ffi77 flr ty'

Accordingly ,  a Not ice of  Def ic iency was issued for  the year  I976 agalnst

pet i t ioners,  Abraharn Schl issel  and Char lot te Schl issel ,  on June 9,  I97B

asse r t i ng  add i t i ona l  pe rsona l  i ncome tax  o f  $3 ,989 .06  and  l n te res t  o f  $390 .17 .

3.  Pet i t . ioners f i led two Cla ims for  Credi t  or  Refund of  Personal  Income

Tax and/or  Unincorporated Business Income Tax dated October 26,  1979 showing a

re fund  o r  c red i t  c l a imed  o f  $S ,79 I .10  fo r  t he  1973  taxab le  yea r  and  $3 ,311 .82

for  the 1974 taxable vear .  The basis  for  each of  the c la ims for  refund or

credi t  is  the "carryback of  loss f rour  1976 forrn IT 203/209".

4.  On June 30,  1980,  the Audi t  Div is ion issued a Not ice of  Disal lo \ tance

wherein pet i t ioners I  c la ims for  refund or  credi t  descr ibed in F inding of  Fact

"3" ,  here in,  were d isal lowed in fu1l .  The fo l lowing explanat ion for  the denia l

was provided:
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" In order for a nonresident or resident of New York State
to claim a net operat ing loss carryback to a year in which
the taxpayer r^ras a resident of New York State he is required
to have a simi lar net operat ing loss carryback for Federal
tax purposes, since the start ing point of  the resident
return is the same as for Federal  tax purposes.t t

5.  A Tax Appeals Bureau conference held on September 12, 1979 resulted in

the a l lowance of  c la ims for  refund for  the 1973 an.d 1974 taxable years and an

undated voucher for  Income Tax Refund was issued showing c la i rns for  refund

a l l owed  o f  $5 ,79 I .10  fo r  t he  1973  taxab le  yea r  and  $3 ,311 .82  fo r  t t ' e  1974

taxable year .  Af ter  deduct ing the tax l iab i l i t ies descr ibed in F indlng of  Fact

"2 " ,  he re in ,  t he  vouche r  showed  a  t o ta l  r e fund  o f  $3 r523 .26  p lus  i n te res t .

6.  However,  the Of f ice of  the State Cornptro l ler  in  a le t ter  dated August

19 ,1981  adv i sed  the  Aud i t  D i v i s i on  t ha t  i t  wou ld  no t  ag ree  to  t he  re fund

descr ibed in F indlng of  Fact  ' r5" ,  here in,  and would not  a11ow payment  of  such

re fund  to  pe t i t i one rs .

7 .  Pe t i t i one rs  we re  adv i sed  by  a  l e t t e r  da ted  Sep te rnbe r  14 ,  1981  o f

Paul  B.  Coburn,  in  h is  capaci ty  as Secretary to the State Tax Courniss ion,  that

s ince the Department  of  Audi t  and Contro l l  would not  a l low the payrnent  of

pet i t ionerst  refund agreed upon at  the conference held on Septenber 12,  I979'

they should " f i le  a per fected pet i t ion wi th reference to the year  L976 and a

pet i t ion for  the years 1973 and 1974 in connect lon wi th the denia l  of  the

refund c la ims for  those years. t t

8 .  Pe t i t i one rs  f i l ed  a  pe r fec ted  pe t i t i on  da ted  December  4 ,  1981  where in

they chal lenged the Audi t  Div is ionrs computat ion of  thei r  New York personal

incorne tax l iab i l i ty  for  t t .e  1976 taxable year  which d id not  a l low them to

deduct  thei r  New York loss of  $84,220.00 incurred dur ing thei r  nonresidency

per iod f rom thei r  New York income earned dur ing thei r  res idency per iod and

I-  
The Department  of  Audi t  and Contro l  is  wi th in the Of f ice of  the State

Compt ro l l e r .
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which denied their  exclusion of their  ent i re New York State pension for I976

from their  New York taxable income. Pet i t ioners also argued that i f  i t  is

determined that the Audit  Divis ion properly disal lowed their  deduct ion of

$84,220.00 in New York taxable income for L976, then they should be ent i t led to

a refund of New York personal income taxes paid for the 1973 and 1974 taxable

years on the basis of their  carrylng back their  New York loss of $84,220.00 to

such earl ier taxable vears.

9. Pr ior to pet i t ioners I  relocat ion to Flor ida and whi- le they were st i l1

New York residents, pet i t ioner Abrahaur Schl issel l lquidated var ious investments.

As  a  resu l t ,  he  rea l i zed  cap i ta l  ga ins  o f  $63,083.00  wh ich  pe t i t ioners  repor ted

as income during the period of residency. The $84,220.00 loss, noted in

F ind ing  o f  Fac t r f l r ' ,  here in ,  was  pe t i t ioners t  d is t r ibu t ive  share  o f  the  loss  o f

a New York partnership, Saratoga Propert ies, which has a partnership year

ending December 31. Accordingly,  pet i t ioners were required to take the loss

into account as of December 3l ,  L976, dur ing the period when they were non-

res idents .

10 .  Pet i t ioners  repor ted  one- th i rd  o f  $3 ,712.00 ,  the  to ta l  New York

pens ion  rece ived in  1976,  o r  $1 ,237.00 ,  in  the i r  New York  g ross  income fo r

their  per iod of residency. The remaining two-thirds was included in the

federal  amount for the nonresidency period as noted in Finding of Fact t '2",

here in .

1i .  Pet i t ioners a lso argued that  thei r  r ights to equal  protect i -on under

the Uni ted States Const i tu t ion have been v io lated by the Audi t  Div is ion.

L2.  The Audi t  Div is ion in  i ts  answer ing br ief  conceded that  pet i t ioners

a re  en t i t l ed  t o  deduc t  t he  en t i r e  New York  S ta te  pens ion  o f  $3 ,7L2 .00  ra the r

than the por t ion thereof  a l locable to the per iod of  res idency dur ing L976.



-6 -

CONCLUSIONS OF LAI{

A. That  the Cornptro l ler  of  the State of  New York is  the chief  f iscal

of f icer  and audi tor  of  the State and under the New York State Const i tu t ion and

statutes,  he is  requi red to audi t  a l l  vouchers before payment .  Fur thermore,

the State Tax Courmiss ionrs Rules of  Pract ice and Procedure provide that  where a

resolut ion of  the controversy enta i ls  a refund,  approval  of  the Comptro l ler  is

necessa ry .  20  NYCRR 601 .4 (c )  (3 ) .  S ince  the  S ta te  Co rnp t ro l l e r ,  as  no ted  i n

Finding of  Fact  t '6 t ' ,  here in,  would not  agree to the refund descr ibed in F indlng

of  Fact  "5" ,  here in,  the agreement  d id not  become f inal .  Accordingly ,  i t  was

proper for  the Audi t  Div is ion to re instate the Not ice of  Def ic iency against

pe t i t i one rs .

B .  Tha t  Tax  Law $654 (a )  p rov ides  as  f o l l ows :

" I f  an indiv idual  changes h is  s tatus dur ing h is  taxable
yea r  f r om res iden t  t o  non res iden t , . . .  he  sha l l  f i l e  one
return as a res ident  for  the por t ion of  the year  dur ing
which he is  a res ident  and one return as a nonresident  for
t he  po r t i on  o f  t he  yea r  du r i ng  wh i ch  he  i s  a  non res iden t . . . " .

C .  Tha t  Tax  Law $654 (b )  p rov ides  as  f o l l ows :

"New York taxable income and minimum taxable income as
resident  and nonresident .  The New York taxable income and
New York minimum taxable lncome for the portion of the year
dur ing which he is  a res ident  shal l  be determined,  except
as provided in subsect ion (c) ,  under par t  I I  o f  th is
Art ic le  as i f  h is  taxable year  for  federal  income tax
purposes were l imi ted to the per iod of  h is  res i -dent  s tatus.
The New York taxable income and New York minimum taxable
income for  the remain ing por t ion of  h is  taxable year  dur ing
which he is  a nonresident  shal l  be determined,  except  as
p rov ided  i n  subsec t i on  ( c ) ,  unde r  pa r t  I I I  o f  t h i s  A r t i c l e
as i f  h is  taxable year  for  federal  income tax purposes \ i tere
l i rn i ted to the per iod of  h is  nonresident  s tatus.

D.  That  pursuant  to 20 NYCRR 148.6,  whleh was ef fect ive dur ing the year

at  issue,  the loss f rom Saratoga Propert ies as descr ibed in F inding of  Fact

"9 " ,  he re in ,  was  p rope r l y  a l l oca ted  to  t he  non res idency  pe r i od .
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E.  Tha t  20  NYCRR 101 -1 .1 ,  wh i ch  was  e f f ec t i ve  du r i ng  the  yea rs  a t  i s sue ,

provides in  par t  that :

t tThe taxable year  may be a calendar year  or  f iscal  year
consist ing of  12 consecut ive months.  Hornrever ,  under
cer ta in c i rcumstances,  the per iod may be less than 12
mon ths  (e .g . ,  i n  case  o f  dea th ,  change  o f  accoun t i ng
pe r i od ,  o r  change  o f  r es iden t  s ta tus ) . . .  [ e rnphas l s  added ] . t t

Pursuant  to th is  regulat ion and Tax Law $654(a)  and (b) ,  i t  was proper

for  the Audi t  Div is ion to calculate separate ly  pet i t ionerst  New York taxable

income for  thei r  res ident  and nonresident  per iods and thereby t reat  the res ident

and nonresident  per iods as t r i ro  separate taxable years.  The fact  that  pet i t ioners

had a New York loss dur ing the per iod of  nonresidency does not  mean that  such

separate computat ions are not  requi red and that  the New York loss dur i -ng the

per iod of  nonresidency may of fset  the New York taxable income dur lng the per iod

o f  r e s i d e n c y .  C f .  A r r e d o n d o  v .  S t a t e  o f  N e w  Y o r k ,  5 5  A . D . 2 d . 9 7 8 ,  a f f t d  4 2

N . Y . 2 d  8 2 3 ,  a n d  K r i t z i k  v .  G a l l m a n ,  4 1  A . D . 2 d  9 9 4 .

F.  That  Tax Law $654(d)  prov ides that  r r (w)here two returns are requi red

under th is  sect ion,  the tota l  o f  the taxes due thereon shal l  not  be less than

would be due if the New York taxable incomes reportable on the thro returns were

inc ludib le in  one return."

This prov is l -on is  not  appl icable here in s ince pet i t ioners had no New

York taxable income dur ing thei r  nonresident  per iod.

G.  That  there is  no speci f ic  s tatutory prov is ion which a l lows a New York

resident  to  deduct  a net  operat ing loss or  to  carryback a net  operat ing loss.

Rather ,  the r ight  of  a New York res ident  to  deduct  a net  operat ing loss f rom

his New York taxable income or  to carryback the unused por t ion of  a net  operat i .ng

loss der ives f rom Tax Law $612 which provides that  the star t ing point  for

determin ing New York taxable income of  a New York res ident  is  h is  federal



- 8 -

ad jus ted  gross  income.

H. That residents of New York may not claim on their  New York personal

income tax return a net operaLing loss deduct ion in excess of the amount of the

net operat ing loss deduct ion claimed on their  Federal  income tax return. See

S h e i l s  v .  s t a t e  T a x  C o m m i s s i o n ,  9 5  M i s c .  2 d  6 0 5 ,  r e v ' d ,  7 2  A . D . 2 d  8 9 6 ,  r e v ' d ,

5 2  N . Y . 2 d  9 5 4 ,  G u r n e y  v .  T u l l y r  6 7  A . D . 2 d  3 0 3 ,  r e v ' d ,  5 1  N . Y . 2 d  8 1 8 ,  a n d

20 NYCRR 148.8(c ) ,  wh ich  was e f fec t i ve  dur ing  the  years  a t  i ssue.

Pet i t ioners  have c i ted  Graham v .  S ta te  Tax  Commiss ion ,  48  A.D.2d 444,

a f f 'd ,  40  N.Y.2d  889 in  suppor t  o f  the i r  pos i t ion .  However ,  in  Graham,  a

nonresident taxpayer was al lowed to carryback a net operat ing loss to a non-

resident year even though there was no Federal  net operat ing loss carryback.

In  the  case a t  hand,  pe t i t ioners ,  as  nonres ident  taxpayers ,  seek  to  car ryback  a

net operat ing loss to a resident year.

I .  That  pursuant  to  Tax  Law S654(a)  and (b ) ,  the  Aud i t  D iv is ion  proper ly

I imited the modif icat ion for pet i t ioner Abraham Schl issel 's New York pension

during pet i t ionersr residency period to an amount equal to the pension income

repor ted  by  pe t i t ioners  in  such per iod ,  i .e .  one- th i rd  o f  Lhe to ta l  pens ion  fo r

the year as noted in Finding of Fact "2",  herein. The remaining Lwo-thirds of

the pension income is properly al lowable as a modif icat ion in the nonresidency

period. I t  is of  no import that the Audit  Divis ion apparent ly conceded this

issue as  no ted  in  F ind ing  o f  Fac t  "72" ,  here in ,  s ince  i t  i s  c lear  tha t  Tax  Law

S654(b)  requ i res  the  a l loca t ion  o f  the  pens ion  be tween pe t i t ioners  per iods  o f

residency and nonresidency. We note that the Audit  Divis ion's concession
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occurred in i ts answering br ief ,  afLer the hearing herein, and that the pet i t ioner

ful ly argued this pension issue and were not lu l led into foregoing such argument

by  the  Aud i t  D iv is ionrs  concess ion .  There fore ,  we are  no t  bound by  such

concess ion .  c f .  Kaufman Assoc ia tes  v .  levy ,  74  Misc .2d  209,  a t  274.

J. That there is no jur isdict ion to determine the issues of const i tut ion-

al i ty at  the administrat ive level of  the State Tax Commission. Matter of  Thomas

Tivnan & Pamela A. Tivnan, State Tax Commission, l tay 27, 1982.

K.  That  the  pe t i t ion  o f  Abraham Sch l isse l  and Char lo t te  Sch l i sse l  i s

denied and the Not ice of Def ic iency dated June 9, 1978 and the Not ice of

D isa l lowance da ted  June 30 ,  1980 are  sus ta ined.

DATED: Albany, New York STATE TAX COMMISSION

sEP 3 0 1gg3
PRESIDENT

ISSIONER


