
STATE OF NEL' YORK

STATE TAX COMMISS]ON

In the Matter of the Pet i t ion
o f

t { i l l i am M.  &  Margare t  0 .  Sawyer

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law and Chapter 46, Ti t le T of the Administrat ive
Code o f  the  C i ty  o f  New York  fo r  the  Year  1977.

AFFIDAVIT OF MAIIING

State of New York ]

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
20th  day  o f  December ,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon ht i l l iam M. & Margaret 0.  Sawyer,  the pet i t ioners in the
within proceeding, by enclosing a Lrue copy thereof in a securely sealed
postpa id  l r rapper  addressed as  fo l lows:

Wi l l iam M.  &  Margare t  0 .  Sawyer
2832 Myers St..
Riverside, CA 92503

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
20 th  day  o f  December ,  1983

Authorized to administer oaths
pursuant to Tax sec t ion  174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 20,  1983

Wi l l iam M. & Margaret  0 .  Sawyer
2832 Myers St .
Rivers ide,  CA 92503

Dear  Mr .  &  Mrs .  Sawyer :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at.  the administraLive level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law and Chapter 46, Ti t le T of
the Administrat ive Code of the City of New York, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice traw and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Building /19, State Campus
Albany, New York 72227
Phone # (518) 457-207A

Very truly yours,

STATE TAX COMMISSION

cc :  Tax ing  Bureau 's  Representa t ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

WILLIAM M. SAWYER and MARGARET O. SAWYER

for Redeterminat ion of a Def ic iency or for
Refund of Personal- Income Tax under Artlcl-e
22 of the Tax Law and Chapter 46, Ti t le T of
the Adminlstratlve Code of the City of New York
fo r  the  Year  1977.

I .  Pet i t ioners were sent  a le t ter  dated March

"Under author izat ion of  Federal  Law (Sect ion 6103(d)

Code),  th is  of f ice has obta ined infornat ion that  you

return for the above year showing an address within

been unable to locate your New York State income tax

for addltional infornation as to the type of return

DECISION

3, 1980,  advis lng then that

of the Internal Revenue

fll-ed a Federal income tax

th is  State,  but  we have

return.r r  The l -et ter  asked

f l led,  date f i led,  whether

Petitioners, William M. Sarryer and Margaret O. Sawyer, 2832 l{yers Street,

Riverside, Cal i fornia 92503, f i led a pet i t ion for redetermlnat ion of a def lc iency

or for refund of personal incone tax under Articl-e 22 of the Tax Law and

Chapter 46, Ti t le T of the Adml-nistrat lve Code of the City of New York for the

year  1977 (F i le  No.  33994) .

On May 9, 1983, petitioner Willlan Sawyer waived a smal1 claims hearlng

and consented to submisslon of this matter to the State Tax Commisslon. The

fol lowlng decl-sion is rendered upon the f i l -e as present ly const l tuted.

ISSUE

trihether petitioners were domiciled in and resldents of New York during

1977 .

FINDINGS OF FACT
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paynent was made and' if so' the serial number of the check,

received, the amount and dat,e received. Petitioners dld not

le t te r .

or if a refund was

reply to said

2. 0n October 6, 1980, the Audlt  Divis ion issued to pet i t loners a Statement

of Audit Changes wherein thelr New York State and City income tax liabllities

nere computed based on their Federal adjusted gross income, standard deduction

and four exemptlons. Said statement showed New York State and City personal

income taxes  due o f  $1 ,198.55 .  Pena l t ies r  pu f ,suaot  to  sec t ion  685(a) (1 )  and

(a)(2) of the Tax Law, and interest were also inposed. Accordingly '  a Not lce

of Def ic iency rdas issued on Januarl  L6'  1981.

3. Petitioner Williarn Sawyer entered nilitary service from New York Clty

in 1947. He asserted that he establl-shed residence in Texas in May of 1959

which resldence continued until July of 1964 when he was assigned to Southeast

Asla. Approximately four years later he was assigned to Germanlr and ln July

of 1974 was assigned to Rome, New York until hLs retirement in June of. L977.

4. Petitioner Willian Sawyer stated that while in Texas he rented a house

and later moved into government quarters. I' ltren he was stationed ln Asia ln

1964, L965, L967 and 1958 he rented quarters, whl le ln 1966 he l ived in government

quarters. During his assignment in Rone, New York, he ll-ved 1n government

quarters. He contended that he did not maintain any residence in the State of

New York after entering the nilltary ln 1947 and, in fact, did not spend thJ-rty

days ln New York since that year,  except for ni l i tary duty.

5. After hls ret i rement from mil i tary service ln June of 1977 '  pet i t loner

Wllliam Sawyer left New York State and began working in the State of California

ln January of 1978. He used the New York address (Ftndlng of Fact "1" -9gg)
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ttas a mailing address while I was looking for a place to settle inrr. The

record does not disclose the state of donici le of Margaret S.ty"r .1

6. The petition fil-ed on behalf of petitioners shows the following income

during 1977 z

Wages paid by the military for the period
January, 1977 unt i l  June, 1977

Retirement pay from the military
Interest recelved from a Texas savings account
Wages paid to wife for servlces in California

Total

$  9 ,513 .00
7  ,862 .24

209.70

CONCLUSIONS OF LAW

A. That sect ion 605(a) (1) of  the Tax Law def ines a New York State resident

individual as one who is donlciled ln New York unl-ess he malntains no Permanent

place of abode in New York, maintains a per:rnanent place of abode elsewhere and

spends not more than 30 days of the taxable year in this state. Section

T46-f05.0(a) (1) of  Chapter 46, Ti t le T of the Adminlstrat lve Code of the City

of New York sets forth the same cr j . ter ia for def ining a resident of the Clty of

New York.

B. That a domicile once establ-lshed continues until the person ln question

moves to a nerr location with the bona fide intention of making his flxed and

permanent hone there. 20 NYCRR L02.2(d) (2).  Pet l t loners, Wil l iam M. Sawyer

and Margaret 0. Sawyer, failed to sustain their burden of proof inposed by

sec t ion  689(e)  o f  the  Tax  Law and sec t ion  T46 - f89 .0(e)  o f  Chapter  46 '  T i t le  T

of the Adrninistrative Code of the City of New York to show that they were

doniciled in the St,ate of Texas or anywhere outside the State and City of New

I 
As noted

donicile of the
husband lsee 20

ln Finding of Fact "5" SgE, the record ls void as to
wife and lt can only be assumed that it followed that
N Y C R R  1 0 2 . 2 ( d )  ( s )  l .

the
of  her
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York. Therefore, pet i t ioners, are considered domicl led in the City and State

of New York during 1977.

C. That,  al though pet i t loner Margaret O. Sawyer had wages during 1977

from sources in California and petitioner Wl11ian M. Sawyer indLcated that he

began working in California ln January of 1978, petLtioners have failed to

sustain the burden of proof to show that they: (i) changed donicile durlng

1977, (ii) rnaintained a permanent place of abode outslde New York in 1977 ' or

(il i) spent less than 30 days in New York City and New York State during 1977.

Accordingly, petitioners are domiclLed in and residents of New York City and

New York  S ta te  fo r  1977.

D. That petitionersr failure to fil-e a New York State and City income tax

return fot  L977 was due to reasonable cause and not wi l l fu l  neglect.  Therefore,

the penalt ies asserted pursuant to sect ion 685(a) ( l )  and (a) (2) of  the Tax Law

are cancelled.

E. That the pet i t ion

granted to the extent that

granted, their  pet i t ion is

DATED: Albany, New York

u[u 2 (l 1983

of WllLiam M. Sawyer and Margaret 0. Sawyer is

penalt ies are canceJ-led; and that '  except as so

denied.

STATE TAX COMMISSION

-t-D-da;On^-Ct^: Qu
PRESIDM.IT


