
STATE OF NEI,{ YORK

STATE TAX COMMISSION

In the Matter of the Pet. i t ion
o f

Mik los  P .  Sa lgo  (Trusr )

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of personal Income
Tax under Art ic le 22 of the Tax Law for the years
1 9 7 1  &  7 9 7 2 .

Atr'FIDAVIT OF MAIIING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department.  of  Taxat ion and Finance, over 18 years of age, and that on
the  6 th  day  o f  May,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Mik los  P .  Sa lgo  (Trus t ) ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,  bV
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Mik los  P .  Sa lgo  (Trus t )
c / o  N i c o l a s  M .  S a l g o
4  E .  7 2 n d  S t .
New York, NY 10021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the united States Postal  service within the state of New york.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
6 th  day  o f  May,  1983.

AUTHORIZED TO INISTER
OAIHS PURSUA}.IT
sECi IOrr  174
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STATE 0F NEI,TI YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Mik los  P .  Sa lgo  (Trus t )
AT'F]DAV]T OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Years
1 9 7 1  &  1 9 7 2 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon H. E. Bevan, Jr.  the representat ive of the pet i t ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

H .  E .  B e v a n ,  J r .
Su i te  900,  R.H.  Garvey  B ldg .
Wich i ta ,  KS 67202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuslody of
the United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast knolrn address of the representat ive of the pet i t ioner.

Sworn to before me this
6 th  day  o f  May,  1983.

AUTHORIZED TO ADIIINISTER
OATHS PLIRSUANT TO TAX IJAYI
SECTION 174

z/



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

l lay 6, 1983

Mik los  P.  Sa lgo  (Trus t )
c / o  N i c o l a s  M .  S a l g o
4  E .  7 2 n d  S t .
New York, NY L002I

D e a r  M r .  S a l g o :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right
Pursuant  to  sec t ion(s )  690 o f  the
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i l  Prac t ice
Supreme Court of  the State of New
date of this not ice.

of review at the administrat ive leveI.
Tax Law, any proceeding in court  to review an
Commission can only be instituted under

Laws and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
traw Bureau - Li t igat ion Unit
Albany, New York 12227
Phone i /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Representa t ive
H .  E .  B e v a n ,  J r .
Su i te  900,  R.H.  Garvey  B ldg .
I{ ichi ta,  KS 67202
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MIKTOS P. SATGO TRUST DECISION

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22
of the Tax law for the Years 1971 and 7972.

Pet i t ioner ,  M ik los  P .  Sa lgo  Trus t ,  c /o  N icho las  M.  Sa lgo ,  4  Eas t  72nd

Street,  New York, New York 10021, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax Law

for  the  years  1971 and 1972 ( f i le  No.  10834) .

A formal hearing was held before Harvey Baum, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two ldor1d Trade Center,  New York, New York

on January  12 ,  1977 aL  1 :15  P.M.  Pet i t ioner  appeared by  H.E.  Bevan,  J r . ,  Esq.

The Aud i t  D iv is ion  appeared by  Peter  Cro t ty ,  Esq.  ( I ^J i l l i am Fox ,  Esq. ,  o f

counse l ) .

ISST]E

Whether capital  gains real ized by pet i t ioner were includible in i ts

rrdistr ibutable nel income't ,  and whether the distr ibut ion of securi t ies, in

kind, to i ts benef ic iary may be deducted from pet i t ioner 's taxable income.

FINDINGS OF FACT

1.  Pet i t ioner ,  Mik los P.  Salgo Trust ,  through i ts  t rustee,  t imely  f i led

New York State income tax f iduciary returns for the years 1971 and 1972.

2. 0n December 13, 1974, petit ioner executed a Consent Fixing the Period

of Limitation Upon Assessment of Personal Incone Taxes, extending the period by
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which the Audit  Divis ion could assess any personal income taxes due from

pet i t ioner  fo r  the  taxab le  year  ended December  31 ,  1971 to  Apr i l  15 ,  7976.

3 .  0n  October  27r  1975,  the  Aud i t  D iv is ion  issued to  pe t i t ioner  a  Not ice

of Def ic iency, together with an explanatory Statement of Audit  Changes, for the

years  1971 and 1972 asser t ing  persona l  income tax  due o f  $9 ,410.87  and $531.39 ,

respect ively,  plus interest.  The Statement of Audit  Changes treated certain

capital  gains as taxable to the trust on the basis that under the Internal

Revenue Cod6, they were not includible in the trustrs distr ibutable net income.

4. Pet i t ioner-trust was establ ished on March 24, 1950. Prior to and

during the years in quest ion, capital  gains lvere considered addit ions to the

trust corpus. Ordinary taxable income was accumulated unt i l  the benef ic iary

reached age 27 and thereafter distr ibuted to the benef ic iary annual ly in

accordance with the trust indenture. During the years at issue, the trustees

had the authori ty to distr ibute, at  their  discret ion, t rust corpus to the

benef ic ia ry .

5. During the years 1971 and 1972, pet i t ioner reaLized capital  gains of

$138,278.74  and $15,776.18 ,  respec t ive ly ,  on  the  d ispos i t ion  o f  inves tments .

The co-trustees determined to distribute these capital gains to the beneficiary

under the specif ic authorizat ion of the trust indenture in addit ion to distr ibut ing

the ordinary taxable income.

6. In January and February of 7972, the trustees, exercising their

discret ionary authori ty to distr ibute corpus, distr ibuted securi t ies, in kind,

to the benef ic iary.  Such securi t ies were owned by the trust and, at the date

of distr ibuLion, had a fair  market value in excess of the capital  gains real ized

in  1971 and 7972.



-3 -

7. The trustees elected to treat the distr ibut ion of the securi t ies in

January 1972 in accordance with Internal Revenue Code sect ion 663(b).  The

Audit  Divis ion conceded that pursuant to sect ion 663(b),  distr ibut ions made by

petitioner in January 1972 were properly considered paid as of the last day of

1971 since the f iduciary of the trust properly elected such treatment.

8. The trustees al located the capital  gains descr ibed in Finding of Fact

rr5rr to the benef ic iary and included such gains in the trustrs distr ibutable

neL income. The trustees then deducted from the trust 's taxable income the

fair  market value of the securi t ies distr ibuted to the benef ic iary as descr ibed

in Finding of Fact "6".

CONCIUSIONS OF tAI'

A. That pursuant to Tax Law sect ion 618, the start ing point for determining

the New York taxable income of a resident estate or trust is " i ts federal

taxable income as def ined in the laws of the United States for the taxable

y e a r .  .  .  t t .

B. That Internal Revenue Code sect ion 661(a) provides as fol lows:

"Deduct ion. --  In any taxable year there shal l  be al lowed as a
deduct ion in computing the taxable income of an estate or trust
(other than a trust to which subpart  B appl ies),  the sum of --

(1) any amount of income for such taxable year required to be
distributed currently (including any amount required to be distributed
which may be paid out of  income for such taxable year);  and

(2) any other amounts properly paid or credited or required to
be distr ibuted for such taxable year;  but such deduct ion shal l  not
exceed the distr ibutable net income of the estate or trust."

c.  That InLernal Revenue Code sect ion 643(a)(3) provides as fol lows:

"Capital  Gains and Losses. Gains from the sale or exchange
of capital  assets shal l  be excluded (from "distr ibutable net income")
to the extent that such gains are al located to corpus and are not (A)
paid, credited, or required to be distr ibuted to any benef ic iary
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during the taxable year,  or (B) paid, permanently set aside, or to be
used fo r  the  purposes  spec i f ied  in  sec t ion  642(c )  (char i tab le
p u r p o s e s ) . . . " .

Pursuant to this sect ion, capital  gains which are al located to trusL

corpus may qual i fy for inclusion in rrdistr ibutable net income'r i f  they are

' rpa id ,  c red i ted ,  o r  requ i red  to  be  d is t r ibu ted  to  any  benef ic ia ry . . . "  dur ing

the taxable year lor in the f i rst  s ixty-f ive days of the fol lowing taxable

year  pursuant  to  the  e lec t ion  a l lowed under  I .R .C.  sec t ion  663(b) ] .

Consequent ly,  the precise neaning of the term, I 'paid or credited or required

to be distr ibutedr" is of  key importance in resolving this matter.

D .  T h a t  T r e a s .  R e g .  $  1 . 6 4 3 ( a ) - 3 ( a )  p r o v i d e s :

"Except  as  p rov ided in  $ f .643(a) -6 ,  ga ins  f rom the  sa le  o r
exchange of capital  assets are ordinari ly excluded from distr ibutable
net income and are not ordinari ly considered as paid, credited, or
required to be distr ibuted to any benef ic iary unless they are:

(1) Atlocated to income under the terms of the governing
instrument or local law by the f iduciary on i ts books or by not ice to
the  benef ic ia ry ,

(2) Al located to corpus and actual ly distr ibuted to benef i-
c iar ies during the taxable year,  or

(3) Utilized pursuant to the terms of the governing instrument
or the practice followed by the fiduciary in determining the amount
which is distr ibuted or reguired to be distr ibuted

At f i rst  glance, i t  might seem that the second instance in which

capital gains are includible in the rrdistributable net incomeil of a trust is

appl icable. However,  Revenue Rul ing 68-392, 168-2 C.B. 284, at 285, which

analyzes this provision provides that:

" A s  i l l u s t r a t e d  b y  E x a m p l e s  ( 3 ) ,  ( 4 ) ,  a n d  ( 5 )  o f  s e c t i o n  1 . 6 4 3 ( a ) - 3 ( d )
of the regulat ions, this provision regarding the inclusion of capital
gains in distr ibutable net income appl ies only where there is a
distribution required by the terns of the governing instrument upon
the  happen ing  o f  a  spec i f ied  event . . . " .
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Therefore,  prov is ion (2)  is  not  appl icable.

Consequently, since provisions (1) and (3)

herein, petit ioner's gains from the sale or exchange

excluded from "distr ibutable net income".

are

of

clear ly inappl icable

the capital  assets are

E. That even i f  the distr ibut ion was required by the terms of the

governing instrument upon the happening of a specif ied event,  the pet i t ioner

has not establ ished that the securi t ies distr ibuted to the benef ic iary were

acquired with the proceeds from the disposit ion of investments descr ibed in

Finding of Fact "5".  Therefore, the gains recognized by the trust were

properly excluded from distributable net income since the net proceeds were

not  ac tua l l y  d is t r ibu ted  to  the  benef ic ia ry .  See Treas .  Reg.  $  1 .6a3(a) -3 (d) .

F. That since the deduct ion for distr ibut ions to the benef ic iary may

not exceed the trustrs distr ibutable net income, the fair  market value of the

securi t ies distr ibuted in kind to the benef ic iary may not be deducted in

computing pet i t ioner 's taxable income. The proper deduct ion was al lowed by

the Audit  Divis ion in the computat ion of the pet i t ionerts taxable income.

G. That the pet i t ion of Miklos P. Salgo Trust is denied and the Not ice

o f  Def ic iency  issued on  October  27 ,  1975 is  sus ta ined.

DATED: Albany, New York STATE TAX COMMISSION

MAY O 6 1983
PRESIDENT


