
STATE OF NEI{ YORK

STATE TAX COWISSION

In the Matter of the Pet i t ion
o f

George Sadek

for Redetermlnation of a DefLciency or a Revision
of a Determinatlon or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
L 9 7 0 ,  1 9 7 1  &  L 9 7 2 .

AFFIDAVIT OF I'{AIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 24th day of June, 1983, she served the within not ice of Declsion by
cert i f ied mai l  upon George Sadek, the pet i t loner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid hTrapper addressed
as fol lows:

George Sadek
635 Madlson Ave.
New York, NY 10022

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the excl-usj ,ve care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the sald addressee is the petltioner
herein and that the address set forth on said wrapper is the l-ast known address
of  the  pe t i t ioner .

Sworn to before me this
24th day of June, 1983.
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

George Sadek

for Redeterninat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
L 9 7 0 ,  1 9 7 1  &  1 9 7 2 .

State of New York
County of A1-bany

Connie Hagelund, being duly sworn,
employee of the Department of Taxation
that on the 24th day of June, 1983, she
cert l f ied mai l  upon John T. Konther the
within proceeding, by enclosing a true
postpaid wrapper addressed as fol lows:

John T. Konther
Conboy, Hewit t ,  OrBrien & Boardman
20 Exchange Place
New York, NY 10005

deposes and says that she is an
and Finance, over 18 years of age, and

served the within not ice of Decision by
representat ive of the pet l t loner in the

copy thereof in a securel-y sealed

AFFIDAVIT OF MAILING

and by depositing same enclosed ln a postpaid properly addressed wrapper in a
(post of f ice or off ic lal  depository) under the exclusive care and custody of
the United States Postal  Service withln the State of New York.

That deponent further says that the said addressee is the representatLve
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
24th day of June, 1983.

"* : ;$t
TAX IAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 24, 1983

George Sadek
635 Madison Ave.
New York, NY 70022

Dear  Mr .  Sadek :

P1ease take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  690 of  the Tax law,  any proceeding in  cour t  to  rev iew an
adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
da te  o f  t h i s  no t i ce .

fnqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept .  Taxat ion and Finance
law Bureau -  L i t igat ion Uni t
Building /19 State Campus
Albany,  New York 12227
Phone l t  (518)  457-2070

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner  t  s  Representat ive
John T. Konther
Conboy,  HewiLt ,  O'Br ien & Boardman
20 Exchange Place
New York,  NY 10005
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

GEORGE SADEK

for Redetermlnat ion of a Def ic ieney or for
Refund of Personal Income Tax under Axtic].e 22
of the Tax Law for the Years 1970, 1971 and
r97 2.

DECISION

Peti t ioner,  George Sadek, 635 Madison Avenue, New York, New York L0O22'

f i led a pet i t ion for redetermlnat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the years L970, I97l  and 1972

(Fi le No. 25336).

A forrnal hearlng was held before Dennis M. Gal l iher,  Hearing Off lcer,  at

the off ices of the State Tax Cornmislon, Two World Trade Center,  New York, New

York ,  on  May 17 ,  L9B2 a t  1 :15  P.M.  Pet i t ioner  appeared by  Conboy,  Hewi t t ,

OfBr ien  & Boardman,  Esqs .  (John T .  Konther ,  Esq. ,  o f  counse l ) .  The Aud i t

Dlvis ion appeared by Paul B. Coburn, Esq. (Anne Murphy, Esq.,  of  counsel) .

ISSUE

Wtrether pet i t ioner was a person required to col lect,  t ruthful ly account

for and pay over withholdtng tax with respect to National Manpower Reglster,

Inc.r  and wi l l fu1- ly fai led to do so, thus becoming l iable for a penalty under

sect ion 085(g) of the Tax Law.

FINDINGS OF FACT

1.  0n  Apr i l  13 ,  1973 the  Aud i t  D iv is ion  lssued to  pe t i t ioner ,  George

Sadek, a Statement of Def ic iency and a Not ice of Def ic iency assert ing tax due

i n  t h e  a m o u n t s  o f  $ 4 , 1 1 3 . f 5  f o r  1 9 7 0 ,  $ 7 , 2 8 5 . 3 0  f o r  1 9 7 1  a n d  $ 2 , 4 9 6 . 5 4  f o r
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1972.  Th ls  de f ic iency ,  to ta l l - ing  $13,895.99 ,  per ta ined to  unpa id  w i thho ld ing

tax due from National Manpower Register,  Inc.,  for the years 1970, 1971 and

1 9 7 2 .

2. At pet i t ionerts request,  the hearing in this matter was held concurrent ly

with the hearing on the matter of a petition flled by one Thomas W. Jackson,

pertaining to a deftclency in withholding tax due from National Manpower

Register,  Inc. for the same periods as are at lssue herein.

3. Nat ional Manpower Register,  Inc. ( t tN}f i . r t )  was, unt i l  the t ime l t  was

adjudicated bankrupt,  engaged in the business of providing professional placement

servicesr pr imari ly for engineers and scient ists,  through aff i l iat ion with

various engineering and other professional societ ies. NMR ut i l ized computer

systems as a means of assist ing in and accelerat ing the process of f indlng

enployment for i ts c l ients.  NMR had off ices located on Madison Avenue in New

York  C i ty .

4, Pet i t ioner,  George Sadek, f i rst  beca:ne employed by NMR in or about

early 1966, as a program manager to market a part icular NMR program for placing

industr ial  englneers. Mr. Sadek was hired by NMR to market thls part lcular

program because he was an industrial engineer and because of his background and

experience. The initial program rnanaged by Mr. Sadek invoLved NMR taking over

placement funct ions for Industr ial  Engineerlng Professional Services, a profes-

sional society of professional englneers.

5. Mr. Sadek continued to work for NMR and became its marketing development

manager.  His dut ies consisted pr imari ly of  worklng with engineers and with

professional engineering societ ies with respect to developing and narket lng NMR

placement ptograms related to the f ie ld of engineering.



6.  Mr.  Sadek later  became an

essent ia l ly  the sane job dut ies as

evidence hras presented to indicate

o f f i ce r  o f  NMR.
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officer of NMR and continued performing

are out l ined above. No test imony or other
,*"

the specif lc date when Mr. Sadek became an

7. Mr. Sadekrs off ic ial  t i t te with NMR was Vice-President of Market ing

and Sales. Accordlng to test imony by Mr. Sadek and by Thomas ! i l .  Jackson, who

was president and chief operat ing off icer of NMR, Mr. Sadek rdas essent ial ly an

outslde sales and market ing representat ive of NMR who was made an off icer for

t l tu la r  purposes  on ly .  Accord ing  to  Mr .  Sadekrs  tes tLmony " [1 ] t  jus t  gave a

bit  nore weight out in the f ie ld to be able to sign rvice president I  rather

t h a n  r m a n a g e r t . t t

8. Mr. Sadek rnrorked exclusively for NMR during the years at issue. He

did not prepare payrol l  records or other f inancial  recordsr nor did he prepare

or sign any payrol l  or other tax returns on behalf  of  NMR. He did not perform

bookkeeping funetlons for NMR.

9. Except for certain authori ty in the area of sales and market ing, Mr.

Sadek had no authority over the general affairs of NMR nor authority to bind

NMR on any najor purchase. He did have authori ty to purchase off ice suppl- ies

and other i tems from local suppl iers.

10. Mr. Sadek did not have authori ty to determl-ne which of NMRrs credLtors,

i f  any, were to be paid, or in what amount or order of preference they would be

p a i d .

11. According to test iurony given at the hearing, only Thomas W. Jackson,

as president, had authority to issue checks on behal-f of NMR which bore only

one signature. In his absence, Nl{R checks could be issued only upon the

signatures of two authorlzed persons.
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12.  Mr.  Sadek was one of  several  persons,  inc luding NMRrs bookkeepers,  who

were g iven author i ty  as co-s ignor  of  checks on behal f  o f  NMR. Mr.  Sadek d id,

along with other NMR employees, co-sLgn some NMR checks in Thornas Jacksonrs

absence,  to pay for  i tems such as t rade receivables and stat ionary.  In  addi t ion,

a l though pet i t ioner  test i f ied he d ld not  s ign payro l l  checks on behal f  o f  NMR,

three uncashed NI"IR payroll checks payabl-e to Thomas W. Jackson and dated durlng

the months of  August ,  October,  and Decerrber  of  1971,  bore the s ignature of

George Sadek.

13.  Mr.  Sadek d id purehase approximately  s ix  percent  (6%) of  NMR stock ln

1966.  He sold th is  s tock in  1967 and nei ther  Mr.  Sadek nor  any member of  h is

faurily owned any NMR stock during the years at issue.

CONCLUSIONS OF LAW

A. That  where a person is  requi red to col lect ,  t ruthfu l ly  account  for  and

pay over  wi thhold ing tax and wi l1 fu l ly  fa i ls  to  col lect  and pay over  such tax,

sec t i on  685 (g )  o f  t he  Tax  Law Lmposes  on  such  pe rson  t t . . . a  pena l t y  equaL  to  t he

tota l  amount  of  tax evaded,  not  co l lected,  or  not  accounted for  and paid over t t .

B.  That  sect ion 685(n)  of  the Tax Law def ines a person,  for  purposes of

sec t i on  e85 (g )  o f  t he  Tax  Law,  t o  i nc lude :

r r . . . 3o  l nd i v l - dua l ,  co rpo ra t i on ,  o r  pa r tne rsh ip  o r  an  o f f i ce r  o r
employee of  any corporat ion. . .who as such of f icer ,  employee or  member
is  under a duty to per form the act  in  respect  of  which the v io lat ion
occu rs .  t t

C.  That  the quest ion of  who is  a "personrr  requi red to col lect  and pay

over wi thhold ing taxes is  to  be determl-ned on the basis  of  the facts presented.

Some of  the factors to be consldered inc lude whether  pet i t ioner  o\^rned stock,

s igned tax returns,  or  exerc ised author i ty  over  the ernployees and the assets of

t he  co rpo ra t i on .  McHugh  v .  S ta te  Tax  Couur . ,  ( 70  A .D .2d  987 ) .  O the r  f ac to rs  t o

be considered are whether t,he person derl-ved a substantlal part of his lncome



f rom the corporat ion
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or had the r ight to hire and f i re employees. Maclean v.

A .D.2d  951,  a f f  'd  49  NY2d 920) .  See a lso  Malk in_y ._ !g ! l y ,State Tax Comm. ,  (69

(6s  A.D.2d 228)  .

D .  That  pe t i t ioner ,  George Sadek,  was  noL a  person under  a  du ty  to  co l lecL ,

truthful ly account for and pay over withholding taxes on behalf  of  Nat ional

Manpower Register,  Inc. Mr. Sadek owned no NMR stock during Lhe years at issue

and neither prepared nor signed NMR f inancial  records or tax returns. His role

at NMR was as a salesman rather than a supervisor,  and his appointment as vice-

president.  was for t i tu lar purposes only and did not confer upon him the authori ty

to direct the general  management or pol icy making aspects of NMR. Final ly,

al though Mr. Sadek was authori .zed to sign NMR checks, such authori ty was l imited

for the purpose of convenience and he could noL have paid the withholding taxes

due on his own even i f  he had been required or had desired to pay such taxes.

E. That the pet i t ion of George Sadek is hereby granted in al l  respects

and the  Not ice  o f  Def ic iency  issued to  pe t i t ioner  on  Apr i l  13 ,  1973 is  cance l led .

DATED: Albany, New York

JLfN I j l 'rr l

STATE TAX COMMISSION


