
STATE OT NEW YORK

STATE TAX COMUISSION

In the Matter of the Pet i t ion
o f

Estate of I rwin Sable
c/o Abraham Tannenbaum, Executor & Anita Sable

for Redetermination of a Deficiency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Article 22 & 23 of the Tax Law for the
Years  1973 & 1974.

AFFIDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 20th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Estate of I rwin Sable, c/o Abraham Tannenbaum, Executor & Anita Sable
t'he petitioners in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Estate of l rwin Sable
c/o Abraham Tannenbaum, Executor & Anita Sable
25-15 160rh  Sr .
Flushing, NY 11358

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) undei the exclusive care and cuilody of
the United States Postal  Service within the State of New York.

That deponent further says
herein aud that the address set
of the pet i t ioner.

Sworn to before me this
20th day of May, 1983.
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that the said addressee is the pet i t ioner
forth on said wrapper is the last known address
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Estate of Irwin Sable
c/o Abraham Tannenbaum,
25-15 160rh Sr .
Flushing, NY 11358

STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 20,  1983

Executor & Anita Sable

Dear Mrs.  Sable:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 590 & 722 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Comurission can only be instituted
under Article 78 of the Civil Practice law and Rules, and must be coutmenced in
the Supreme Court of the State of New York, Albany County, within 4 months frour
the date of this notice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept.. Taxation and Finance
Law Bureau - litigation Unit
Building /19 State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COHHISSION

Pet.it.ioner' s Representat,ive
Abraham Tannenbaun
25-15 150rh Sr . .
Flushing, NY 11358
Taxing Bureau's Representative



STATE 0F NEI,ri YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ESTATE OF IRIdIN SABIE, ClO ABMHAM TANNENBAI]M,
ENCUTOR, AND ANITA SABTE

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income and Unincorporated Business
Taxes under Art ic les 22 and, 23 of the Tax Law for
the  Years  1973 and 1974.

DECISION

Pet i t ioners ,  Es ta te  o f  I rw in  Sab le ,  c /o  Abraham Tannenbaum,  Executor ,  and

An i ta  Sab le ,  25-15  160th  St ree t ,  F lush ing ,  New York  11358,  f i led  a  pe t i t ion  fo r

redeterminat ion of a def ic iency or for refund of personal income and unincorpor-

ated business taxes under Art ic les 22 and 23 of the Tax Law for the vears 1973

and 1974 (Fi le Nos. 27469 and 27609).

A formal hearing was held before Frank W. Barr ie,  Hearing Off icer,  at  the

off ices of the State Tax Commission, Two h/or ld Trade Center,  New York, New

York, on October 27, 7982 at 1:20 P.M. Pet i t ioners appeared by Abraham Tannenbaum,

P.A.  The Aud i t  D iv is ion  appeared by  Paut  B .  Coburn ,  Esq.  (Anna Co le l lo ,  Esq. ,

o f  c o u n s e l ) .

ISSTIES

I.  I , /hether the Audit  Divis ion t imely issued not ices of def ic iency against

pe t i t ioners .

I I .  ldhether the incone reconstruct ion audit  properly ref lected the income

of Irwin Sable and Anita Sable.

I I I .  L,hether the Audit  Divis ion properly disal lowed pet i t ioners'  deduct ion

for  ren ta l  loss .
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IV. Whether the Audit  Divis ion properly disal lowed business purchases and

rentar  expenses  o f  r rw in  sab le 's  un incorpora ted  jewe l ry  bus iness .

FIND]NGS OF FACT

1. Pet i t ioner Anita Sable and her husband, Irwin Sab1e, t imely f i led a

joint New York State fncome Tax Resident Return for 1973 and reported total

income o f  $11,981.31 .  They l  a lso  t ime ly  f i led  a  New York  S ta te  Un incorpora ted

Bus iness  Tax  Return  fo r  1973 showing "ne t  p ro f i t  f rom bus iness"  o f  $1 I1628.36 .

Pet i t ioners Anita Sable and Irwin Sable t imely f i led a joint  New York

Sta te  Income Tax  Res ident  Return  fo r  7974 and repor ted  to ta l  income o f  $15r314.81 .

Irwin Sable also t imely f i led a New York State Unincorporated Business Tax

Return  fo r  7974 showing t rne t  p ro f i t  f rom bus iness"  o f  $19 r974.99 .

2 .  On Apr i l  13 ,  1979,  the  Aud i t  D iv is ion  issued two no t ices  o f  de f ic iency

against pet i t ioners, Estate of f rwin Sable and Anita Sable. One showed addit ional

persona l  income tax  due or  tax  de f ic ienc ies  o f  $71827.00  p lus  in te res t  fo r  the

7973 Lax  year  and $6 ,710.00  p lus  in te res t  fo r  the  7974 tax  year .  The second

showed add i t iona l  un incorpora ted  bus iness  tax  due o f  $2 ,985.00  p lus  in te res t

for the 1973 tax year and $21321.00 plus inLerest for the 7974 tax year.  The

a l leged de f ic ienc ies  fo r  1973 and 1974 were  the  resu l t  o f  a  f ie ld  aud i t .

3.  I rwin Sable, dur ing the tax years at issue, operated an unincorporated

jewelry business in his own name at 66 West 47th Street,  New York, New York

1 0 0 3 6 .  I n  t h e ' r t a x  f i e l d  a u d i t  r e c o r d " ,  E x h i b i t  L  h e r e i n ,  I r w i n  S a b l e ' s

"bus iness  ac t iv i t y [  i s  descr ibed as  a  ' t re ta i le r  o f  semi -prec ious  s tones  and

g e m s t t .

I  
Both Anita Sable and frwin Sable signed the 1973 unincorporated business

tax return. 0nly Irwin Sable signed l 'he 7974 unincorporated business tax
return.
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Divis ion reconstructed the income of I rwin Sable and Anita
and appl icat ion of funds indirect audit  which found the

SOURCES 7973 797 4

Gross  Rece ip ts
Cash Drawings
Withdrawal from

Llithdrawal from

Withdrawal from

Gross Rents
Cash f rom Persona l
Cash from Proceeds

TOTAI SOURCES

Per  "1040 Schedu le

Seamen 's  Bank
c  6 1 1 8 1 3
Seamen 's  Bank
c  6 1 1 8 1 4
Bankers  Trus t  Co.
53-6522

c "  $15B ,042 .70
27 , tso .oo
r ,377 .28

537 .97

27  ,500  .  00

-0 -
1  ,  100 .00
7 ,622 .64

$125 ,124 .58 )
15  , 200 .00 -

-0 -

-0 -

Checking Account
of Mutual Funds

$223 ,324 .59

APPTICATIONS L973

$165 ,017 .48
46 ,657  .08
23 ,022 .64

23  , 57  4 .78
11  , 700 .00

-0 -

$269  , 977 .98

46 ,647  . 39 (22 ,328 .22 )
10  ,400 .  00 10 ,400 .00

$  57 ,047 .00 $ (11 ,928 .00 )  Su rp lus

5.  The Aud i t  D iv is ion  inc reased I rw in  and An i ta  Sab le 's  persona l  income

for  the  1973 tax  year  by  $57,047.00  wh ich  resu l ted  in  a  de terminat ion  o f  a

persona l  income tax  de f ic iency  o f  $7  ,827 .OO. The Audit  Divis ion also increased

the taxable unincorporated business income for 1973 by $54r273.003 result ing in

a  de terminat ion  o f  an  un incorpora ted  bus iness  tax  de f ic iency  o f  $2 ,985.00 .

2 
Thi" amount,  der ived from the analysis of the 1973 drawing account,  should

b e  $ 1 5 , 2 5 0 . 0 0 .

3 
fh" Audit  Divis ion al lowed the maximum deduct ion of 95r000.00 as reasonable

compensat ion  fo r  I rw in  Sab le 's  persona l  serv ices  as  prescr ibed by  Tax  Law $708.
S ince  f rw in  Sab le  had deducted  $21226.00  as  reasonab le  compensat ion  on  the
re turn '  an  add i t iona l  $2 ,774.00  was a l lowed in  ca lcu la t ing  the  a l leged de f ic iency
here in .

Deposits to Business Checking Account
Deposits to Personal Checking Account
Deposits to Bankers Trust Co.

s3-6522
Cash paid on purchase of house
Cash paid on purchase of condominium
Cash rental  expenses on rental  property

TOTAI APPTICATIONS

Over Appl icat ion of Funds
Cash l iv ing Expenses

Addit ional Funds Required

7  ,  100 .  00
4 ,  100  . 00

-0 -

sTSj,524:58

797 4

$  102 ,782 .68
26 ,029 . I 8

-0 -

-0 -
-0 -
384.47

SUO;re-6.33
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6. The Audit  Divis ion increased the personal income of I rwin Sable and

Ani ta  Sab le  by  $47,992.00  fo r  the  1974 taxab le  year .  Th is  inc rease is  based

upon the  d isa l lowance as  unsubs tan t ia ted  o f  ( i )  $35,000.00  o f  the  $65,406.06

reported as business purchases of the jewelry business operated by Irwin Sable,

( i i )  $ 8 , 4 0 0 . 0 0  o f  t h e r r r e n t .  o n  b u s i n e s s  p r o p e r t y "  o f  $ 1 6 , 8 0 0 . 0 0  c l a i m e d  a s  a

bus iness  deduct ion ,  and ( i i i )  $4 ,592.00  o f  the  g4 ,7g4.684 rh" t  I rw in  Sab le  and

Anita Sable deducted as a rental  loss. This increase in personal income

resu l ted  in  a  de terminat ion  o f  a  persona l  income tax  de f ic iency  o f  $6 ,710.00

for I974. The Audit  Divis ion also determined that the unincorporated business

taxable income should be increased by $421197.00, which is the sum of the business

expenses for purchases and rental  expenses which were disal lowed minus the

add i t iona l  a l lowance o f  $1 ,203.00  fo r  f rw in  Sab le 's  persona l  serv ices ,5  wh ich

resulted in a determinat ion of an unincorporated business tax def ic iency of

$ 2 , 3 2 L . 0 0  f o r  I 9 7 4 .

7 .  The Aud i t .  D iv is ion  d isa l lowed $35,000.00  o f  the  bus iness  purchases  and

$8,400.00  o f  the  ren ta l  expenses  descr ibed in  F ind ing  o f  Fac t  "6" ,  here in ,  in

spite of the fact that an analysis of business checks and purchase invoices was

never completed. The auditor test i f ied that " I  have no analvsis of anv

4 
On Schedules E and R of the 1974 United States Form 1040, Irwin and Anit .a

Sable report .ed gross income from property located at 5055 Col l ins Avenue,
Miami,  Flor ida, of  $4,400.00 and from property located at 9425 CarLyle Avenue,
Miami  F lo r ida ,  o f  $2 ,700.00 .  They  repor ted  expenses  incur red  o f  $71890.81  and
$4 '003.87  fo r  each proper ty ,  respec t ive ly ,  wh ich  resu l ted  in  ne t  loss  f rom ren t
f o r  e a c h  p r o p e r t y  o f  $ 3 1 4 9 0 . 8 1  a n d  $ 1 , 3 0 3 . 8 7 ,  r e s p e c t i v e r y ,  f o r  a  t o t a r  n e t
loss from rents of $4 1794.68. Although the auditor who worked on the audit
herein, test i f ied that the ent ire rent loss was disal lowed, the Audit  Divis ion
in  fac t  d isa l lowed on ly  $4 ,592.00  o f  such ne t  loss  f rom ren t .

5 Th" Audit  Divis ion al lowed the maximum deduct ion of $5,000.00 as reasonable
compensat ion  fo r  I rw in  Sab le 's  persona l  serv ices  as  prescr ibed by  Tax  law $708.
S ince  I rw in  Sab le  had deducted  $3  1797.00  as  reasonab le  compensat ion  on  the
re turn '  an  add i t iona l  $11203.00  was a l lowed in  ca lcu la t ing  the  a l leged de f ic iency
here in .
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bus iness  expenses" .  The record  a lso  lacks  any  fac tua l  bas is  fo r  the  d isa l low-

ance o f  $4 '592.00  o f  the  $4 ,794.68  tha t  pe t i t ioners  deducted  as  a  ren ta l  loss .

8 .  0n  November  30 ,7976,  pe t i t ioner  An i ta  Sab le  executed  a  Consent  F ix ing

Period of Limitat ion Upon Assessment of Personal Income and Unincorporated

Business Taxes for 1973 which extended the period for the assessment of the

taxes  to  "on  or  be fore  Apr i l  15 ,  1978" .  0n  January  10 ,  1978,  pe t i t ioner  An i ta

Sable executed a subsequent Consent Fixing Period of l imitat ion Upon Assessment

of Personal fncome and Unincorporated Business Taxes for 1973 and 1974 which

extended the period for the assessment of the taxes at issue herein to rron or

before Apri l  15, 7979". The Audit  Divis ion issued the not ices of def ic iency

descr ibed in  F ind ing  o f  Fac t  "2" ,  here in ,  on  Apr i l  13 ,  1979,  two days  be fore

the expirat ion of the period for assessment.

9 .  The Aud i t  D iv is ion 's  inc rease o f  $57,047.00  in  I rw in  and An i ta  Sab le 's

persona l  income fo r  1973 is  an  amount  vas t ly  in  excess  o f  25  percent  o f  $111981.31 ,

the New York adjusted gross income stated in their  1973 personal income tax

return.

L ikewise ,  the  Aud i t  D iv is ion 's  inc rease o f  $54r273.00  in  un incorpora ted

bus iness  gross  incone fo r  1973 is  an  amount .  in  excess  o f  25  percent  o f  $1581042.70 ,

the unincorporated business gross i rrcor"6 reported by pet i t ioner for 1973.

10. Pet i t ioners fai led to show that the source and appl icat ion of funds

audit  descr ibed in Finding of Fact "4" herein rdas inaccurate or incorrect.

(,-  
Tax Law $705(a) def ines "unincorporated business gross incometr as i tems of

income of the business " includable in gross income for the taxable year for
federa l  income tax  purposes . . . r ' .  I rw in  Sab le  repor ted  gross  income f rom h is
bus iness  fo r  federa l  income tax  purposes  o f  $158,042.73  fo r  1973.
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CONCIUSIONS OF IAl,i

A- That pursuant to Tax Law sect ions 689(e) and 722, the burden of proof

is imposed upon pet i t ioners to show that the audir  meLhod used by the Audit

Divis ion in reconstruct ing their  income for 7973 was inaccurate and/ot incorrecL.

Mat te r  o f  Rober t  R .  C la rk ,  S ta te  Tax  Commiss ion ,  December  14 ,  7982.  As  no ted  in

F ind ing  o f  Fac t  "10 t ' r  here in ,  pe t i t ioners  fa i led  to  show tha t  the  recons t ruc t ion

of their  income for 7973 was inaccurate and/or incorrect.

B. That the record does not show any factual basis to support  the disal-

Iowance by  the  Aud i t  D iv is ion  o f  $35,000.00  o f  the  bus iness  purchases ,  $8 ,400.00

of the rental  expenses claimed as a business deduct ion, and $4 1592.00 of the

$4'794.68 that pet i t ioners Anit .a Sab1e and Irwin Sable deducted as a rental

Ioss. Therefore, the al leged personal income tax and unincorporated business

tax def ic iencies for I974 may not be sustained. See Matter of Joseph Friedberg

and Jeanette Fr iedberg, State Tax Commission, January 3, 1983.

C.  That  Tax  law sec t ion  683(d)  p rov ides ,  in  par t ,  as  fo l lows:

I ' O m i s s i o n  o f  i n c o m e . . . o n  r e t u r n .

--  The tax may be assessed at any t ime within six years after
the return was f i led i f  --

( t )  an individual omits from his New York adjusted gross
income. . .an  amount  p roper ly  inc lud ib le  there in  wh ich  is  in  excess  o f
twenty - f i ve  percent  o f  the  amount  o f  New York  ad jus ted  gross  income. . . " .

D .  That  Tax  Law sec t ion  722 incorpora tes  Tax  law 9683(d)  in to  Ar t i c le  23 ,

the unincorporated business tax art ic le,  and also provides in part  that I ' the

term "adjusted gross income" shal l  be read as "unincorporated business gross

i n c o m e t t .  .  .  r t .

E. That.  pursuant Lo Tax traw sect ions 683(d) and 722, the Audit  Divis ion

t imely issued the not ices of def ic iency herein as they pertain to the 1973 tax

year since the not ices were issued within six years after the 1973 tax returns
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Idere f i led and the omission of income from such tax returns was in excess of

twenty-f ive percent of the amount of New York adjusted gross income with

respect to the personal income tax return and in excess of twenty-f ive percent

of the amount of unincorporated business gross income with respect to the

unincorporated business tax return.

F. That the pet i t ion of the Estate of I rwin Sable, c/o Abraham Tannenbaum,

Executor,  and Anita Sable is granted to the extent noted in Conclusion of Law

"Bt ' ,  here in ;  and tha t ,  except  as  so  gran ted ,  the  pe t i t ion  is  in  a l l  o ther

respec ts  den ied .

DATED: Albany, New York

lflAY 2 0 1983
STATE TAX COMMISSION

.-ZR^&t-@u( '&-'^-
PRESIDENT
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