
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Ruhl  Russel l AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
7 9 7 3 .

State of New York
County of Albany

Kathy Pfaffenbach, being dury sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 24th day of January, 1983, she served the within not ice of Decision
by cert i f ied mai l  upon Ruhl RusseI l ,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

RuhI Russel l
3 5 1  W .  2 9 r h  S r .
New York, NY 10001

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the united states Postar service within the state of New York.

That deponent further says
herein and that the address set.
o f  the  pe t i t ioner .

Sworn to before me this
24Lh day of January, 1983.

AUTHORIZED TO ADMINISTER
OATHS PURSUANT TO TAX IJAW
sTrcTr0!.t 174

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 24, 1983

Ruhl Russel l
3 5 1  W .  2 9 r h  S r .
New York, NY 10001

D e a r  M r .  R u s s e l l :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your right
Pursuant  to  sec t ion(s )  690 o f  the
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i l  Prac t ice
Supreme Court of  the State of New
dat .e  o f  th is  no t ice .

of review at the administrat ive Ievel.
Tax Law, any proceeding in court to review an
Commission can only be inst i tuted under

Laws and Rules, and must be commenced in the
York, Albany County, vrithin 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat. ion Unit
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

RI.]HI. RUSSEII

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Year 1973-

DECISION

Pet i t ioner ,  RuhI  Russe l l ,  351  l {es t  29 th  S t ree t ,  New York ,  New York  10001,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the year 1973 (Fi fe No. 20730).

A smal l  c laims hearing was held before Samuel levy, Hearing Off icer,  at

Lhe off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  May 6 ,  1981 a t  1 :15  P.M.  Pet i t ioner  appeared pro  se .  The Aud i t

D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Thomas Sacca,  Esq. ,  o f  counse l ) .

ISSIIES

Whether pet i t ioner was a resident individual of  New York State for

7973 .

I I .  I f ,  pet i t ioner  is  found subject

then,  was there reasonable cause for  h is

return for  1973.

to New York State personal income tax,

fai lure to f i le a personal income tax

FINDINGS OF FACT

1.  Pet i t ioner ,  Ruh l  Russe l l ,  fa i led  to  f i le  a  New York  S ta te  persona l

income tax return for 1973.

2 .  0n  September  26 ,1 ,977,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

aga ins t  the  pe t i t ioner  impos ing  persona l  income tax  o f  $1r760.92 ,  pena l t ies  o f

$766.00  pursuant  t .o  sec t ion  685(a) (1 )  and (a ) (2 )  o f  the  Tax  Law p lus  in te res t
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o f  $455.55  fo r  a  to ta l  o f  $2 ,982.47 .  The Not ice  o f  Def ic iency  was based on  a

Statement of Audit  Changes issued against pet i t . ioner under same date, which

held that his earnings vrere subject to New York State personal income tax on

the grounds that pet i t ioner was a domici l iary of New York State and that he

fai led to submit information requested by the Audit  Divis ion.

3. Pet i t ioner resided in his parents home in New York State unt i l  he was

drafted into the United States Army in December 1.965. In 1971, the army

ordered pet i t ioner to Germany where he remained unt i l  he was discharged sometime

in  November  1973-

4. During the period that.  pet i t ioner r^ras assigned to Germany, he cont inu-

ous ly  res ided in  "o f f  posL"  bache lor rs  quar te rs  p rov ided by  the  Un i ted  Sta tes

Government.  Pet i t ioner did not pay for the use of the quarLers furnished him.

5. Pet i t ioner fai led to introduce any evidence that,  dur ing the period he

was assigned to Germany, he had any relat ion to the community in which he was

assigned or engaged in any act iv i t ies therewith.

6. Upon pet i t ioner 's discharge from the army sometime in November, 7973

pet i t ioner remained in Germany and resided for a short  whi le in the apartment

of a fr iend with whom he shared expenses. Pet i t ioner sought employment as a

c iv i l ian  a t  a  mi l i ta ry  pos t  in  Germany,  and accord ing ly ,  f i l ed  an  app l ica t ion

for permanent residence in Germany. However,  pet i t ioner was unable to obtain

suitable employment in Germany. Thereafter, during the later part of November

1973, pet i t ioner obtained a passport  and travel led throughout Germany, Austr ia,

France and Tunsia until his return to New York in January of 1974.

7. After returning to Nevr York in January 1974, the petitioner has

cont inuously maintained his domici le in New York State.
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B. The 1973 Federal  income tax return f i led by the pet i t ioner in 7974

showed a New York State address.

9. Pet i t ioner fai led to f i le a New York State personal income tax return

for 1973 since he neither l ived in nor maintained an abode in New York and had

what he bel ieved was a permanent place of residence in Germany. Pet i t ioner

bel ieved that s ince his reported income for Federal  purposes was derived from

mil i tary services whi le overseas, i t  was not subject to New York State personal

income taxes.

CONCTUSIONS OF tAI{

A. That pet i t ioner is not deemed to have lost his New York residence as

the result  of  a temporary mi l i tary assignment overseas. Persons enter ing

mil i tary service retain their  last c iv i l ian domici le no matter how long they

are away unless in the inter im there is clear and convincing proof of their

adopt ion of a new domici le of choice (emphasis added) (Wilson v. I , / i lson, 189

S.I{ .2d 272).  Pet. i t ioner fai led to submit proof that he adopted a new domici le

bv  cho ice .

B. That pet i t ioner did not maintain a permanent place of abode outside

New York State for the entire tax year of 1973 within the meaning and intent of

sec t ion  605(a) (1 )  o f  the  Tax  Law and in  accordance w i th  20  NYCRR 702.2(b)  and

702.2(e)  and is  there fore .  taxab le  as  a  res ident  ind iv idua l .

C.  That  pe t i t ioner ,  Ruh l  Russe l l ' s  fa i lu re  to  f i le  a  New York  S ta te

personal income tax return for 1973 was due to reasonable cause and not due to

wi l l fu l l  neg lec t ,  and,  accord ing ly ,  pena l t ies  asser ted  pursuant  to  sec t ion

6 8 5 ( a ) ( 1 )  a n d  ( a ) ( 2 )  o f  t h e  T a x  L a w  a r e  c a n c e l l e d .
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Ruhl RusseII

that,  excepL

granted to the

so granted the

extent set forth

pet i t ion  is  in  a l l

t_s

A S

D. That the pet i t ion of

in  Conc lus ion  o f  law t tC t t ,  and

other  respec ts  den ied .

DATED: Albany, New York

JAN 2 41983

STATE

'ftcTttte'

COMMISSI
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Jamtary 24, 1983

RuhI Russel l
3 5 1  W .  2 9 t h  S r .
New York, NY 10001

D e a r  M r .  R u s s e l l :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right
PursuanL to  sec t ion(s )  690 o f  the
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i l  Prac t ice
Supreme Court of the State of New
date  o f  th is  no t ice .

of review at the administrat ive level.
Tax law, any proceeding in court  to review an
Commission can only be inst i tuted under

Laws and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone / l  (518) 457-2070

Very t ru ly  yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE OF NEI,i YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

RUHI RUSSEII

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under ArticLe 22
of the Tax law for the Year 1973.

DECISION

Pet i t ioner ,  RuhI  Russe l l ,  351  West  29 th  S t ree t ,  New York ,  New York  10001,

f i l -ed a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the year 1973 (Fi fe No. 20730).

A smal l  c laims hearing was held before Samuel leoy, Hearing 0ff icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  May 6 ,  1981 a t  1 :15  P.M.  Pet i t ioner  appeared pro  se .  The Aud i t

D iv is ion  appeared by  Rarph J .  vecch io ,  Esq.  (Thomas sacca,  Esq. ,  o f  counse l ) .

ISSI]ES

Idhether pet i t ioner was a resident individual of  New york State for

1 9 7 3 .

I I .  I f ,  pet i t ioner is found subject to New York State personal income tax,

then, was there reasonable cause for his fai lure to f i le a personal income tax

re turn  fo r  1973.

FINDINGS OF FACT

1

income

2 .

against

$ 7 6 6 . 0 0

Pet i t ioner ,  Ruh l  RusseI I ,  fa i led

tax return for 7973.

On September 26, 1977, Lhe Audit

the pet i t ioner imposing personal

pursuant  to  sec t ion  685(a) (1 )  and

to f i le a New York State personal

D iv is ion  issued a  Not ice  o f  Def ic iencv

income tax  o f  $11760.92 ,  pena l t ies  o f

(a) (Z) of the Tax Law plus interest
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o f  $455.55  fo r  a  to ta l  o f  $2 ,982.47 .  The Not ice  o f  Def ic iency  was based on  a

Statement of Audit  Changes issued against pet i t ioner under same date, which

held that hi-s earnings l rrere subject to New York State personal income tax on

Lhe grounds that pet i t ioner was a dornici l iary of New York State and that he

fai led t .o submit informat. ion requested by the Audit  Divis ion.

3. Pet i t ioner resided in his parents home in New York State unt i l  he was

drafted into the United States Army in December f965. In 1971, the army

ordered pet i t ioner to Germany where he remained unt i l  he was discharged sometime

in November 1973-

4. During the period that pet i t ioner was assigned to Germany, he cont inu-

ously resided in "off  post ' r  bachelor 's quarters provided by the United States

Government.  Pet i t ioner did not pay for the use of the quarters furnished him.

5. Pet i t ioner fai led to introduce any evidence that,  dur ing the period he

was assigned to Germany, he had any relat ion to the community in which he was

assigned or engaged in any act iv i t ies therewith.

6. Upon pet i t ioner 's discharge from the army sometime in November, 7973

pet i t ioner remained in Germany and resided for a short  whi le in the apartment

of a fr iend with whom he shared expenses. Pet i t ioner sought employment as a

c iv i l ian  a t  a  mi l i ta ry  pos t  in  Germany,  and accord ing ly ,  f i l ed  an  app l ica t ion

for permanent residence in Germany. However,  pet i t ioner was unable to obtain

suitable employment in Germany. Thereafter,  dur ing the later part  of  November

1973, pet i t ioner obtained a passport  and travel led throughout Germany, Austr ia,

France and Tunsia unt i l  h is return to New York in January of 1974.

7. AfLer returning to New York in January 1974, the pet i t ioner has

cont inuously maintained his domici le in New York State.
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B. The 1973 Federal  income tax return f i led by the pet i t ioner in 7974

showed a New York State address.

9.  Pet i t ioner  fa i led to f i le  a New York State personal  incorne tax return

fox 1973 s ince he nei ther  l ived in  nor  mainta ined an abode in New York and had

what  he bel ieved was a permanent  p lace of  res idence in Germany.  Pet i t ioner

bel ieved that  s ince h is  repor ted income for  Federal  purposes was der ived f rom

mi l i tary serv ices whi le  overseas,  i t  was not  subject  to  New York State personal

income taxes.

CONCIUSIONS OF IAI,V

A. That pet i t ioner is not deemed to have lost his New York residence as

the result  of  a temporary mi l i tary assignment overseas. Persons enter ing

mil i tary service reLain their  last c iv i l ian domici le no matter how long they

are away unless in the inter im there is clear and convincing proof of their

adopt ion of a new domici le of choice (emphasis added) (Wilson v. hl i lson, 189

S.W.2d 2I2).  Pet i t ioner fai led to submit proof that he adopted a nevr domici le

by  cho ice .

B.

New York

sec t ion

I a 2 . 2 ( e )

C .

persona l

w i l l fu l l

6 8 s ( a )  ( 1 )

That pet i t ioner did not maintain a permanent place of abode outside

State for the ent ire tax year of 1973 within the meaning and intent of

605(a) (1 )  o f  the  Tax  Law and in  accordance w i th  20  NYCRR 702.2(b)  and

and is therefore, taxable as a resident individual.

That.  pet i t ioner,  Ruhl Russel l 's fai lure to f i le a New York State

income tax return for 1973 was due to reasonable cause and not due to

neg lec t ,  and,  accord ing ly ,  pena l t ies  asser ted  pursuant  to  sec t ion

and (a )  (2 )  o f  the  Tax  Law are  cance l led .
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D. That the pet i t ion of RuhI Russel l

in  Conc lus ion  o f  Law "C" ,  and tha t ,  except

o ther  respec ts  den ied .

DATED: Albany, New York

JAN 2 t,1gg3

is  granted to

as so granted

the extent set

the pet i t ion is

forth

i n  a l l

STATE TAX

COMMISSIONER




