
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Nat Ross
AFFIDAVIT OF MAITING

for Redeterminat ion of
of a Determinat ion or a
Personal fncome Tax
under Article 22 of the
for  the  Year  1977.

a Def ic iency or a Revision
Refund of

Tax law

State of New York
County of Albany

Connie Hage1und, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 15th day of July,  1983, she served the within not ice of Decision by
cert i f ied mai l  upon Nat Ross, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid rdrapper addressed
as fo l lows:

Nat Ross
3800 H i l l c res t  Dr .  Apt .  2
Hollycood, Fl 33027

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said rdrapper is the last known address
of the pet i t ioner.

Sworn to before me this
15 th  day  o f  Ju ly ,  1983.

AUTHORIZED TO ADMINISTEB
0AIHS PLIRSUAIIT T0 IAX L'AW
SECTION T7{



STATE OF NEI.I YORK

STATE TAX COUMISSION

In the Matter of the Pet i t ion

for Redeterminat ion of
of a Determinat ion or a
Personal fncome Tax
under Article 22 of the
for  the  Year  1977.

o f
Na t  Ross

AFFIDAVIT

a Defic iency or a Revision
Refund of

Tax law

OF MAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the L5th day of July,  1983, she served the within not ice of Decision by
certified mail upon H. Sheldon Kaufman the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

H. Sheldon Kaufman
Irving Kaufman & Co.
1440 Broadway
New York, NY 1001.8

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representaLive of the pet i t ioner.

Sworn to before me this
15 th  day  o f  Ju ly ,  1983.

AUTHORIZED TO ADUINISTDR
0ATHS PURSUANT f0 t^[X IrAW
SECIION 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  15,  1983

Nat Ross
3800 H i l l c res t  Dr .  Apt .  2
I IoI lywood, FL 33021

D e a r  M r .  R o s s :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adminlstrative level.
Pursuant to section(s) 690 of the Tax law, any proceedinlg in court to review an
adverse decision by the State Tax Comrnission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, w:ithin 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refunrl allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building //9 State Campus
Albany, New York L2227
Phone /i (518) 457-2070

Very truly :fours,

STATE TA)( COMMISSION

Peti t ioner '  s Representat ive
H. Sheldon Kaufman
frving Kaufman & Co.
1440 Broadway
New York, NY 10018
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

NAT ROSS DECISION

for Redeterminat lon of a DefLciency or for
Refund of Personal Income Tax under ArtIcLe 22
of the Tax Law for the Year L977.

Pet i t ioner,  Nat Ross, 3800 Hi l- lcrest Drive, Apt.  2,  Hol lywood, Flor ida

3302I,  f i led a pet i t ion for redetermlnat ion of a def ic iency or for refund of

personal income tax under Artic.le 22 of the Tax Law for the year 1977 (File No.

23344) ,

A smal1 cl-aims hearing was held before Al len Capl-owaith, Hearing Off icer,

at the off ices of the State Tax Conmission, Two World Trade Center,  New York,

New York, on Novenber 17, 1982 at 9:15 A.M. with a1I br iefs to be subrni t ted by

December 17, 1982. Pet i t ioner appeared by H. Sheldon Kaufman, CPA. The Audit

D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.  (Mlchae l  G l t te r ,  Esq. ,  o f  counse l ) .

ISSUE

lJhether  pet i t ioner ,  Nat

wi l l fu l ly  fa l led to col lect ,

State wi thhold lng taxes due

Ross,  is  subject  to  a penal ty  as a person who

truthfulLy account for and pay over the New York

f ron Hickory Fashions,  Inc.

FINDINGS OF FACT

1. Hickory Fashions, Inc.,  462 7th Avenue, New York, New York 10018'

failed to pay over the New York State personal income taxes nithhel-d fronr the

wages of i ts employees for the period March 16, L977 through Apri l  21, L977.

2. On June 26, L978, the Audit  Divis ion issued a Statement of Def ic iency

in conJunct ion with a Not ice of Def ic iency against pet i t ioner,  Nat Ross,
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wherein a penalty was asserted pursuant to sect lon 085(g) of the Tax Law for an

amount equal to the New York State r^rithholding taxes due from Hickory Fashions,

Inc .  o f  $1 ,682.00  fo r  the  per lod  March  16 ,  1977 th rough Apr i l  21 ,  1977.  Sa id

penalty was asserted on the ground that pet i t ioner was a person requlred to

col lect,  t ruthful ly account for and pay over the New York State withholding

taxes of Hickory Fashions, Inc.,  and that he wi l l fu l ly fai l -ed to do so.

3. Pet l t ioner conceded that he was a person responsible for the col lect i .on

and payment of the withholding taxes at issue and liable for the penalty

asserted by the Audit  Divis ion, however,  he contended that Hickory Fashions,

Inc. is bankrupt and the trustee, the New York Credit  Ments AdJustment Bureau,

has indicated that i t  is in possessi-on of suff ic ient funds to pay the taxes at

issue herein.

4. In a let ter dated January 21, 1980, Hahn, Hessen, Margol is & Ryan,

representatives of said trustee in bankruptcy, advised that:

"The trustee present ly has on hand approximately $L25,362.19 to
the credit  of  thls estate. Further be advi.sed that al l  pr ior i ty tax
claims which have been timely filed and which are allowed will be
paid in ful1 including the wlthholding tax claim of the State of New
York .  t t

5.  In a more recent  le t ter  dated December 2,  L982,  Hahn & Hessen advlsed

tha t :

I tAs of  November 10,  Ig82,  the Trustee repor ted the sum of
$208 ,049 . f3  as  t he  ba lance  on  hand  to  t he  c red i t  o f  t he  es ta te .
Pr ior i ty  c la ims tota l -  less than $5,000.  Therefore,  these c la ims wi l l
be paid in  fu l l .

The t rusteers f ina l  repor t  is  present ly  being prepared.  We
ant ic ipate f i l ing the repor t  and c los ing the estate wi th ln the next
th i r ty  to  s ix ty  days."

6. Notif icatl-on has not been recelved that the wlthholding taxes at issue

were subsequent ly  paid by the estate of  the bankrupt .
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CONCLUSIONS OF LAW

A. That  l -nasmuch as pet i t ioner ,  Nat  Ross,  conceded that  he wi l l fu l ly

fa i led to col lect ,  t ruthfu l ly  account  for  and pay over  the New York State

personal  income taxes wi thheld f rom the employees of  Hickory Fashions,  Inc.  for

the per iod at  issue herein,  the penal ty  asser ted pursuant  to sect lon 085(g)  of

the Tax Law is  susta ined.  The fact  that  the t rustee in  bankruptcy nay be holdtng

suf f ic lent  funds to cover  payment  of  wi thhold ing taxes due f rom Hickory Fashions '

Inc.  for  the per lod ln  issue does not  bar  the Audi t  Div l -s ion f rom asser t ing a

penal ty  against  pet i t ioner  under sect ion 685(g) .

and the Not ice of  Def ic iencyB. That the pet i t ion of Nat Ross is denied

dated  June 26 ,  1978 is  hereby  sus ta ined.

DATED: Albany, New York STATE TAX

" 151983
COMMISSION

PRESIDENT


