
STATE OF NEId YORK

STATE TAX COMMISSION

Mi l ton  A.  &  Frances  G.  Ross
76 Dehaven Dr. { tLL
Yonkers ,  NY 10703

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
20 th  day  o f  December ,  1983.

Pet i t ion

G .  R o s s

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

Authorized to administer oaths

o f
Mi l ton  A.  &  Frances

AFFIDAVIT OF MAIIING
for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1977 .

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
20th day of December, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Mil ton A. & Frances G. Ross, the pet i t ioners in the within
proceed inS,  bY enc los ing  a  L rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

r,z/.t
sec t ion



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 20,  1983

Mi l ton A.  & Frances G.  Ross
76 Dehaven Dr. l l4L
Yonkers,  NY 10703

D e a r  M r .  &  M r s .  R o s s :

Please take not ice of the Decision of the State Tax Commission enclosed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be comnenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building /19, State Campus
Albany, New York L2227
Phone /f (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Taxing Bureau's Representative



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion :

o f :

MILTON A. ROSS AND FRAI1CES G. ROSS : DECISION

for Redetermlnat ion of Def ic iency or for :
Refund of Personal Income Tax under Article
22 of the Tax Law for the year L977. :

Pet i t ioners, Mi l ton A. Ross and Frances G. Ross, 76 Dehaven Drive / /4L,

Yonkers, New York 10703, f iLed a pet i t ion for redetermLnation of a def icLency

or for refund of personal income tax under Articl-e 22 of the Tax Law for the

year  L977.  (F l le  No.  34289) .

A smal l  c laims hearing was held before Anthony J. Ciar lone, Jr. ,  Hearing

Off icer,  at  the off ices of the State Tax Coumlsslon, Two World Trade Center '

New York ,  New York ,  on  May 12 ,  1983 a t  1 :15  P.M.  Pet i t ioner  Mi l ton  A.  Ross

appeared pro se and for hls wlfe Frances G. Ross. The Audit  Dlvis ion appeared

by  John P.  Dugan,  Esq.  ( I rw in  A .  Levy ,  Esq. ,  o f  counse l ) .

ISSUES

I. lJhether petitionerst New York State lncome tax return nas ln confornity

w"ith their Federal income tax return prlor to the Federal- audit.

I I .  Whether the Audit  Divis ion is barred by the statute of l lmitat ions

from making adjustments to petitionersr New York Lncome tax return to conform

said return to pet i t ionersr Federal  income tax return.

FINDINGS OF FACT

1. Pet l t loners, Mi l ton A. Ross and Frances G. Ross, t lnely f i led their

New York State income tax return for 1977. Pet i t ioners slgned their  income tax

return on March 20, 1978.
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2. On August 28, 1980 the Audit  Dlvis ion issued to pet i t loners a Not ice

of Addit lonal Tax Due which stated in part :

t t . . .We have received not i f icat ion of Federal  audlt  changes and
the fol lowing def ic iency ls based on fai lure to report  such changes."

The no t ice  imposed persona l  income tax  o f  $336.59 ,  in te res t  o f  $67.72 ,  fo r  a

total  due of $404.31. 0n January 7, 1981 the Audit  Divls ion issued a Statement

of Audit Changes to petitloners wlth the followlng explanation:

rrThis document replaces our Not ice of Addit ional Tax Due' dated
August 28, 1980 which has been cancel- led ln ful l .

Your New York State income tax return must conform with your
Federal income tax return, except for modifications as outlined in
the New York State Tax Law.

This assessment is based on your Federal- tax return and includes
all Federal audit changes, including the ones made while original-ly
being processed. t t

On Apri l  1,  1981 the Audit  Divis ion issued a Not ice of Def ic iency to

pet l t ioners  impos ing  persona l  lncome tax  o f  $163.17 ,  in te res t  o f  $40.82 ,  fo r  a

t o t a l  d u e  o f  $ 2 0 3 . 9 9 .

3. On their New York lncome tax return petitioners reported income of

$18,253.50 ,  ad jus tment  to  income o f  $1 ,985.16  and i temized deduct ions  o f

$41046,43. On their  Federal  income tax return pet i t ioners reported income of

$18,253.50, adjustment to Lncorne of $4,3O4.57 and i temized deduct ions of

$5,002.60. Included in Federal  i temlzed deduct ions r^ras a deduct ion for New

York State income taxes which petitioners properly excluded from their New York

ltemized deductions. However, the medLcal expense deductlon rtras hlgher for New

York State tax purposes than for Federal  tax purposes. Pet i t ioners offered no

explanat ion for the di f ference between a net nedical  expense clained of $l  '623.70

for New York and a net medical  expense clalmed of $1,454.70 for Federal .
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4. Petitioners on their Federal income tax return claimed an adjustment

to income for buslness use of car as an enployee business expense. As a result

of an audit by the Internal Revenue Service, the adjustment to income hras

dlsallowed. Petltl-oner Milton Ross used his car in his employment and he was

reimbursed by his employer for the use of the car.

5. Pet i t ioners were audited by New York State in a pr ior year at which

time the state auditor had disallowed the adJustment to income for buslness use

of car.  Thereafter,  pet i t ioners st l l l  c laimed the adjustment to income on

their Federal incoure tax return because Mr. Ross stated that he was allowed the

adjustment on a Federal- audit. No evidence was submitted to show petitioners

were audited by the Internal- Revenue Service in a prlor year. For New York

State tax purposes petitioners elalmed onl-y an adjustment for the use of the

car to and from work; Mr. Ross claimed the adjustment as a medical adjustment.

He had attached to his New York State income tax return a letter fron his

doctor which stated in part :

" In a pat ient \ t r i th this degree of heart  disease, I  feel  that the
only suitable means of transportation ls by the use of an automobl.le
and I have so advised hirn of thls. fl

Mr. Ross claimed that since the adjustment to income rras allowed on a prior

Federal audit and disal-lowed on a State audit, his fil ing of the New York State

lncome tax lras ln conformlty.

6. The Audit  Dlvis lon in reeomputing pet i t ionerst New York State taxable

income allowed petitioners the same amount of itenized deductions less the

deduction for state and local income taxes as were allowed by the Internal

Revenue Service for Federal- income tax purposes.

7. Mr. Ross stated that the Audit  Dlvis ion cannot adJust his New York

State lncome tax return to conforn with hls Federal income tax return' since
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the statute of  l imi tat ions expi red.  He fur ther  s tated that  l f  the Audl t

Divl-sl-on has a right to ttamendt' his return, he has a right to the adjustnent to

Lncome, since the adjustment on the State income tax return was a medlcal

allowance for use of his car to and from work.

CONCLUSIONS OF LASI

A. That the New York adjusted gross income of a resldent lndivldual- means

hls federal adjusted gross income as defined in the laws of the United States

for the taxable year wlth nodifLcations which are not present hereln (section

6I2(a)  o f  the  Tax  Law) .

B. That petitioners are required by the Tax Law to conform their New York

adjusted gross income to their  Federal  adjusted gross income. There ls no

provision in the Tax Law which allows petitioners to clain an adjustment to

ineome for New York State lncome tax purposes dlfferent than the adjustment to

income for Federal income tax purposes. Petitioners submitted no evidence to

show that the adjustment to l-ncome was audited by the Internal Revenue Service

l-n a prior year and that the adjustment to income was allowed. However, there

is evidence that the Internal Revenue Service audlted pet i t loners'  1977 FederaL

lncome tax return and that the adjustment to income hTas disallowed. Petitionersr

New York State income tax return for L977 was not in conformlty with thelr

Federal income tax return prior to the Federal audit.

C. That since the adjustment to lncome clalmed for New York Lncome tax

purposes is not an expense pald for t ransportat ion pr inar l ly for and essent lal

to the rendltion of medical care withln the meaning and intent of Treasury

Regulat ion S1.2L3-l  (e)( iv),  the expense is not a medical  deduct ion. Further,

petitioners I claim that f-t Ls a medical expense is mitigated by the fact that

Mr. Ross used the car in the performance of hls dutles for his employer.
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Further, since the adjustment to income consisted of expenses for cormuting

back and forth to work, the expense ls not an allowable adjustment to lncome in

accordance with Treasury Regulat lon $1. 262-I(a) (5) .

D. That any tax under thl-s article shal-l be assessed wLthln three years

after the return was f i led (sect ion 683(a) of the Tax Law). For the purposes

of section 683 of the Tax Law a return of lncome tax filed before the last day

prescrl-bed by J-aw or by regulations promulgated pursuant to law for the fil lng

thereof,  shal l  be deemed to be f l led on such last day (sect ion 683(b)(1) of the

Tax Law). Sect ion 651(a) of the Tax Law requires an income tax return to be

made and filed on or before the fifteenth day of the fourth month following the

close of the taxable year.

E. That petitioners were requLred to file thelr income tax return on or

before Apri l  15, I978, Even though pet i t loners signed their  income tax return

on March 20, L978, in accordance wtth sect lon 683(b) ( f)  of  the Tax Law the

income tax return was deemed to be f i l -ed on ApriJ- 15, 1978. Slnce the Not ice

of Def lc iency l ras dated Apri l  1,  1981 and slnce sald date was within the three

year limltation period for assessments prescribed by sectlon 683(a) of the Tax

Law, the Audlt  Dlvis lon was not barred from making adjustments to pet i t ionerst

income tax return.

F. That the pet l t ion of Mi l ton A. Ross and Frances G. Ross is denied and

the Notice of Def lc l-ency dated Aprl l  1,  1981 is sustained.

DATED: Albany, New York STATE TAX COMMISSION

DEC 2 0 1983
PRESIDENT


