
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Alfred & Anne Ross
AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
7 9 7 4 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of February, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Alfred & Anne Ross, the pet i t ioners in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Alfred & Anne Ross
1 1 5  E .  9 r h  S t . .
New York, NY 10003

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exi lusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that Lhe address set
of the pet i t ioner.

Sworn to before me this
4 th  day  o f  February ,  1983.

AU?HORIZED TO ADI{INISTER
OATHS PIIRSUANT TO TAJ( I,AW
SECTION 174

that the siaid addressee is the pet i t ioner
forth on srr id wrapper is the last known address



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW \ /ORK 12227

February  4 ,  1983

Alfred & Anne Ross
1 1 5  E .  9 r h  S r .
New York, NY 10003

D e a r  M r .  &  M r s .  R o s s :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  revierw at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court .  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany CounLy, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone # (518) 457-2070

Very  t ru ly  yours ,

STATE TAX COMMISSION

Pet i t ioner  I  s  Representat ive

Taxing Bureau's Representat ive



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

AIFRED R0SS and ANNE R0SS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Articl.e 22
of the Tax Law for the Year 1974.

DECISION

Peti t ioners, Al fred Ross and Anne Ross, 115 East 9th Street,  New York, New

York 10003, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income tax under Art ic le 22 of the Tax Law for the year 1974 (Fi le

N o .  2 1 8 5 1 ) .

A formal hearing was held before Arthur Bray, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two W<lr ld Trade Center,  New York, New

York ,  on  Apr i l  30 ,  1982 aL  11 :15  A.M.  Pet i t ioners  appeared pro  se .  The Aud i t

D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.  ( I rw in  Levy ,  Esq. ,  o f  counse l ) .

ISSTIE

Whether pet i t ioners are l iable for the penalty asserted against them

pursuant to sect ion 685(g) of the Tax Law with respect to New York State

withholding taxes due from The Spa Lounge, Inc. and, i f  so, whether the l iabi l i ty

was discharged in bankruptcy.

FINDINGS OF FACT

1. The Spa Lounge, Inc. ("Spa Lounger') fai led to pay New York State

personal income tax withheld from the wages of its employees in the amount of

$3 ,312 .60  fo r  t he  yea r  1974 .

2.  0n Apr i l  10,  1978 the Audi t  Div is i .on issued to each pet i t ioner  a

Notice of Deficiency accompanied by an expl.anatory Statement of Deficiency
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which asserted a penalty equal to the amount of unpaid withholding tax due from

the Spa Lounge for the year 1974.

3. In 1972 Alfred Ross bui l t  a hotel  known as the Mount Kisko Health Spa

in Mount.  Kisko, New York. In 1973 pet i t iorrers bui l t  a restaurant known as the

Spa Lounge as an addit ion to the Mount Kisko Health Spa.

4. The Mount Kisko Health Spa and the adjacent Spa lounge did not have as

many customers as pet i t ioners ant ic ipated i l t  would obtain and as a result

pet i t ioners began having f inancial  di f f icul l t ies. In 1975 the bank which held

the mortgage on the property began foreclosure proceedings. Thereafter,

pet i t ioners unsuccessful ly sought to reorganize their  debt in bankruptcy

proceedings. In 1978 pet i t ioners were released from dischargeable debts in

bankruptcy.

5. During the period in issue, Alfret l  Ross and Anne Ross were, respect ively,

the president and vice-president of the Spa Lounge.

6. The ownership of the Spa Lounge wils represented by two shares of

stock. Al fred Ross owned one share of stock and Anne Ross owned the other

share  o f  s tock .

7. Al fred Ross and Anne Ross were acLive in operat ing the Spa Lounge.

Each pet i t ioner had access to the books an<l records of the Spa Lounge and were

aware that withholding taxes were due and not paid over to the State of New

York. In addit ion, each pet i t ioner had authori ty to sign checks on behalf  of

the Spa Lounge and supervised the employees of the Spa Lounge.

CONCTUSIONS OF LAI,J

A. That Alfred Ross and Anne Ross were each a "person" within the meaning

of sect ion 685(n) of the Tax law required, by sect ion 685(g) of the Tax Law, to



col lect,  t ruthful ly account for and

Lounge.

B. That.  the obl igat ion imposed by section 685(g) of the Tax Law

pay over withholding taxes due iscol lect,  t ruthful ly account for and

dischargeable in bankruptcy (United S t a t e s  v .  S o t e l o  e t  a l . ,  4 3 6  U . S .
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pay over withholding Laxes due from the Spa

to

not

268,

Ross and Anne Ross are hereby denied and

10,  1978 are  hereby  sus ta ined.

i - _
i  ) l Iti.v\"/v

- t
ING' RESIIDENT

r e h e a r i n g  d e n i e d ,  4 3 8  U . S .  9 0 7 ) .

C. That the pet i t ions of Al fred

the not ices of def ic iency issued Apri l

DATED: Albany, New York

FEB 0 4 1e83
trcr
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