
STATE OF NEW YORK

STATE TAX CO}IMISSION

In the Matter of the Pet i t ion
o f

Sidney N. Rosenthal (Deceased)
and Emily Rosenthal MFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 6 8  -  1 9 7 0 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  l8 th  day  o f  March ,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Sidney N. Rosenthal (Deceased) and Emily Rosenthal,  the
pet i t ioners in the within proceeding, by enclosing a true copy thereof in a
secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Sidney N. Rosenthal (Deceased)
and Emily Rosenthal
1 Grove Isle
Miami ,  F l  33133

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exi lusive care and cui iody of
the united states Postar service within the state of New york.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said s/rapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
l8 th  day  o f  March ,  1983.

Atifii i l; i1.'l:lf"D TD'r,i i,lI
0iii'ili ]'LIFiSUI'iif !0
gEclrci. i 174
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

S idney  N.  Rosentha l  (Deceased)
and EmiIy Rosenthal

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the years
7968 -  7970.

ATFIDAVIT OF MAITING

State of Nere York
County of A1bany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department.  of  Taxat ion and Finance, over 18 years of age, and that on
the l8th day of March, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Murray M. Weinstein the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Murray M. I{einstein
217 Broadway
New York, NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
l8 th  day  o f  March ,  1983.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12227

M a r c h  1 8 ,  1 9 8 3

Sidney  N.  Rosentha l  (Deceased)
and Emily Rosenthal
1  Grove Is Ie
Miami ,  FL  33133

Dear  Mrs .  Rosentha l :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right
Pursuant t .o sect ion(s) 6gO of the
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i l  Prac t ice
Supreme Court of  the State of New
date  o f  Lh is  no t ice .

of review at the administrat ive level.
Tax Law, any proceeding in court  to review an
Commission can only be instituted under

Laws and Rules, and must be commenced in the
York, A1bany County, within 4 months from the

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed t .o :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / i  (518) 457-2070

Very truly yours,

STATE TAx COMMISSION

cc :  Pet i t ioner rs  Representa t ive
Murray M. Weinstein
217 Broadway
New York, NY 10007
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

SIDNEY ROSENTHAL (DECEASED) and EMILY ROSENTHAL

for Redetermlnatl-on of a Defl-ciency or for
Refund of Personal Income Tax under Artj.c]-.e 22
of  the Tax Law for  the Years 1968 through 1970.

DECISION

Peti t loners, Sidney Rosenthal (Deceased) and Emily Rosenthal,  I  Grove

Isle, Miami,  Flor ida 33133, f i led a pet i t ion for redeterminat ion of a def ic lency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

years  1968 th rough 1970 (F i le  No.  12005) .

A forrnal hearing was held before Arthur Bralr  Hearing Off icer,  at  the

off ices of the State Tax Comrnisslon, Two World Trade Center,  New York, New

York, on JluLy 22, 1981 at 9:15 A.M. Pet i t l -oner appeared by Murray M. lJeinsteln,

Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Andrew Haber,

E s q . ,  o f  c o u n s e l ) .

ISSUES

I. t r ' Ihether the Audit  Divis ion may cont inue to assert  a def ic iency of

personal incorne tax for the year 1970 based upon a Not ice of Def ic iency dated

Apri l  13, 1973 when pet i t ioners paid the amounts al leged to be due in an

amended Statement of Audit  Changes issued June 3, 1975.

II. Whether certain funds received by Sidney Rosenthal from a New York

partnership are taxable by New York.

I I I .  t r{hether pet i t ioners have sustained their  burden of proof of establ ishing

that the amount of iucome attrl-buted to them in 1970 was incorrect.
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IV.  Whether  the def ic iency current ly  i rsser ted by the Audi t  Dl -v is ion for

1970 took in to account  tax paid by pet i t ior rers fo l lowing the issuance of  an

amended Statement  of  Audi t  Changes.

V. Whether the def ic iency current ly i rsserted for the year 1970 takes into

account  pe t i t ioners t  persona l  deduc t ions .

VI.  Whether the fai lure to f i le returns and pay the tax.due on returns

required to be f i led for I970 was due to reasonable cause and not wi l l fu l-

neg lec t .

FINDINGS OF FACT

1. Pet i t ioners,  Sidney Rosenthal  and Erui ly

York State income tax return for  the vear  1968.

State Income Tax Nonresident Return for the year

l is ted thei r  res idence as Miami Beach,  F lor : ida.

State income tax return for  the year  1970.

Rosenthal ,  d id not  f i le  a New

Pet i t ioners f i led a New York

L969 .  On  th i s  re tu rn ,  pe t i t i one rs

They did not f i le a New York

2. On Apri l  13, 1973, the Audit  Divir ; ion issued a Not ice of Def ic iency

accompanied by an explanatory Statement of Audit  Changes which asserted a

def ic iency of personal income tax for the Jrears 1968 through 1970 to ref lect

pet l t lonerst purported distr ibut ion of New York partnership incone from Emanuel

Deet jen & Co. ( the "Partnership").  A penal- ty pursuant to sect ion 685(a) of the

Tax Law was asserted for the year 1968, since pet i t ioners did not f i le a

re tu rn .  Pena l t ies  were  a lso  asser ted  pursuant  to  sec t ions  685(a) (1 )  and (a ) (2 )

of the Tax Law for the year I97O for,  respect ively,  fai lure to f i le a return

and failure to pay the amounts shown as ta)i: on a return required to be filed.

The de f ic iency  asser ted  fo r  the  years  1968 th rough 1970 was $8 ,101.81 ,  p lus

pena l t ies  o f  $767.03 ,  and in te res t  o f  $1 ,366.28 ,  fo r  a  to ta l  amount  due o f

$  1 0 ,  2 3 5 .  1 2 .
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3. On June 3, 1975, the Audit  Divis ion issued to pet i t ioners an amended

Statement of Audlt Changes which showed per:sonal income tax due for the year

1970, based, in part ,  upon income from Regtrak Associates, as wel l  as a

distr ibut ive share of a loss sustained by the Partnership. This Statenent of

Audit  Changes also gave pet i t ioners the berref i t  of  addit ional-  deduct ions. The

total  amount al leged to be due for the year 1970 was $429.83 in tax, penalt ies

p u r s u a n t  t o  s e c t i o n  6 8 5 ( a ) ( 1 )  a n d  6 8 5 ( a ) ( 2 )  o f  t h e  T a x  L a w  o f  $ 2 0 4 . 1 7 ,  a n d

in te res t  o f  $106.65 ,  fo r  a  to ta l  amount  due o f  $740.65 .  Pet i t ioners  pa id  the

ful l  amount al leged to be due on this Statement of Audit  Changes.

4. Fol lowing a conference, the asserted def ic iency was reduced based upon

a federal  audit  of  the Partnership, federal l  adjustnents, and an al locat ion

percentage agreed to by the Partnership. l \s a result  of  these adjustments'  no

def ic iency  was asser ted  fo r  the  year  1968.  Pet i t ioners r  bas ic  tax  l iab i l i t y

al leged to be due for 1969 and 1970 was det-ermined as fol lows:

1969

Tax Due $775 .  38

I  970

Regbak Associates partnership income
Regbak Associates sales and exchanges
Emanuel Deetjen & Co. partnership income

$ 1 , 0 8 1 . 0 0  x  1 2 2 . 3 7

Less deduct ions
Balance
Exemptions
New York Taxable Income

Tax on above
Statutory credit
Balance
Less amount paid
Tax Due

$48 ,  102 .  35
18 ,291 .53

r , 322 .82
$67  , 7  16 .70
48 ,630 .00

$19 ,086 .70
1  , 875  .  00

$ 1 7  , 2 1  1 .  7 0

$  1 ,083 .  29
25 .  00

$_Tl.tr5
429.83 628.41

$ 1 , 4 0 4 . 8 4
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5.  The asser ted  de f ic iency  fo r  1969 o f  $776.38  o f  persona l  income tax ,

plus interest,  represents the tax al l -eged to be due on Sidney Rosenthalrs

purported distr ibut ive share of New York partnership income fron the Partnership.

Inasmuch as Mr. Rosenthal paid the amount alleged to be due in the Statement of

Audit  Changes dated June 3, 1975, the addit ional personal income tax al leged

to be due from pet i t ioners for 1970 is based on Mr. Rosenthal- fs purported

distr ibut ive share of New York partnership income fron Regbak Associates and

the Partnership. The attr ibut ion of $1,081.00 as income to Sidney Rosenthal in

1970 was based upon a federal  audit  of  the records of the Partnership, whlch

disclosed that Sidney Rosenthalrs distr ibut ive share of ordinary loss was reduced

f ro rn  $38,867.00  to  $Z l , leg .00 ,  resu l t ing  i r r  add i t iona l  income o f  $1 ,098.00 .

This amount \^ras later reduced to $1r081.00, upon administrat ive review withln

the Internal Revenue Service.

6. The foregoing computat ions were agreed to by the Audit  Divis ion and

are the basis for the def lc iency which ls <l isputed by pet i t ioners.

7. During the period 1969 through 1970, Mr. Rosenthal was a l in i ted

partner in the Partnership. The Partnership was engaged in general  conrmission

and brokerage bus iness .  The par tners  dea l t  " . . .as  e i ther  p r inc ipa ls  o r  agents ,

in stocks, bonds, and other securi t ies, and various connodit ies and other

r n e r c h a n d i s e . . . r f  .

8.  The partnership agreement provided that each of the general  and

l i rni ted partners were to receive sinple interest on their  contr ibut ion to the

capital  of  the Partnership at the rate of s ix percent per annum. In addit ion,

the partnership agreement stated that the general  partners and certain l lur i ted

partners were to receive set,  pre-determined salar ies. Sidney Rosenthal was

not one of the partners designated to rece:Lve a pre-deternined salary. The



-5 -

partnership agreement also provided that a certain percentage of earnings could

be set aside by a rnajor i ty of the general  partners to be distr ibuted as a bonus

to those partners whom a najor i ty of the general  partners deemed ent i t led to a

bonus.

9. 0n March 1, 1967 ,  Sidney Rosenthal l  entered into an agreement with the

Partnership, encapt ioned "Agreement Subordj lnat lng Accountr ' .  This contract,

which referred to Sidney Rosenthal as a customer, provided that Sldney Rosenthal

would agree to subordinate an account with the Partnership to the claims of al l

creditors of the partnership ar is ing out of matters occurr ing pr ior to November 1,

1968. Sidney Rosenthal was to receive anmral interest of  seven percent per

annum on the cash and market value of the securities held in this account to a

maximum of $14,000.00 per year.  This contract also provided that Sidney

Rosenthal would have a contract c laim against the Partnership i f  the securi t ies

subject to the subordinated loan agreement were disposed of.  A sini lar agreement

was subsequent ly executed by Sidney Rosenthal and the Partnership on October 30,

1968.

10. Ini t ia l l -y,  Sidney Rosenthal advanced $200,000.00 to the Partnership as

the corpus of this subordinated account.  In 1969, Mr. Rosenthal increased the

value of the subordinated loan account to $300,000.00. Pet i t ioners submitted a

statement of rrsubordinate Loan Accountrr  fo:r  the period ending August 31'  1970

showing a  c red i t  ba lance as  o f  Ju ly  31 ,  l97O o f  $6L, I57 .99 .  The s ta tement

showed a descript ion of each securi ty held by Emanuel Deet jen & Co. in the name

of Sidney N. Rosenthal.  Said account did rnot show the amount of interest

income earned or received by petitioner Sir:lney Rosenthal durlng the years at

i s s u e .
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11. I t  was the understanding between the Partnership and Mr. Rosenthal

that as a subordinate lender he had the r ight to subst i tute the securi t ies in

his account.  In addit ion, Mr. Rosenthal h:rd the r ight to periodical ly withdraw

interest on bonds or withdraw dividends on stocks.

12. By a let ter dated February 11, 19,/0 Mr. Rosenthal advised the Partnership

that he was terminat ing the subordinat ion agreement effect ive Apri l  16, 1970.

On the same day, Sidney Rosenthal also adv:lsed the Partnership that he was

terminat ing his l - i rni ted partnership agreement effect ive August 31, 1970.

13. In September, 1970, the Partnersh: iprs assets r i lere acquired by the

Havenf ield Corporat ion.

14 .  On Septernber  15 ,  1970,  Mr .  Rosentha l  was  pa id  $62,157.00  by  the

I lavenf ield Corporat ion. This surn represented the balance in his subordinated

loan account.  No evidence was presented ars to when the other port ions of the

loan account were withdrawn.

15.  Sidney Rosenthal  received the balance of  h is  capi ta l  account  f ron the

partnership several  years fo l lowing the tenninat ion of  h is  par tnership agreement

upon the successfu l  conclus ion of  l i - t igat ion.

16. Pet i t ioners retained a certain accountant for a period of f rom twenty

to twenty-f ive years. The accountant prep,ared al l  of  pet i t ionerst State and

Federal-  tax returns, including pet i t ionersf 1970 Federal  tax return. The

accountant did not prepare a New York State lncome tax return for pet i t ioners

in 1970. However,  pet i t ioners rel ied upon the accountant to prepare the

necessary  re tu rns .

CONCLUSIONS OF LAW

A. That  the

upon the Not ice of

def ic iency current ly  asser ted

De f i c i ency  i ssued  Ap r i l  13 ,

by the Audit  Divis lon is based

1973. General ly,  Tax Law



- 7 -

$689(d)  (4 )  p roh ib i ts  the  issuance o f  a  Not lce  o f  Def ic iency  a f te r  a  pe t i t ion

has been f i led with the State Tax Commission. However,  the document issued on

June 3 ' L975, for which payment was received, was a Statement of Audit Changes

and not a Notice of Deficiency. Therefore, the payment of the amount shown in

the amended Statement of Audit  Changes dated June 3, 1975 does not prohibi t  the

Audit  Divis ion from cont inuing to assert  a def ic iency based upon the Not ice of

Def ic iency  da ted  Apr i l  13 ,  I973.

B. That income from a New York partnership to a nonresident partner,

der ived f rom that  par tner fs  in terest  on a subordinated loan account ,  is  not

taxable by New York (Matter of  Shearson, Hammll l  & Co. v.  State 1s; f ,emrnission,

f9  A .D.2d  245,  a f fd .  15  N.Y.2d  608) .  However ,  in te res t  income rece ived by  a

nonresident partner from a New York partne:rship based on his capital  account in

the partnership is taxable by New York (

Sal ly A. McKit tr ick,  State Tax Coumission, December 13, 1978).  The record does

not establish that the amounts received by Sidney Rosenthal from the Partnership

were derived from a subordinated loan account rather than his capital  account.

Accordingly,  pet i t ioners have fai led to sustain their  burden of proof of

establ ishing that the income involved was not taxable (Tax Law 5589(e)).

C. That,  as noted in Finding of Fact "4r ' ,  the income attr ibuted to

pet i- t ioners from the Partnership in 1970 was based upon an audit  of  the

Partnership by the Internal Revenue Service. Pet i t ioners have fai led to

establ ish that the amount of income so attr ibuted bv the Audit  Divis ion was

incor rec t .

D. That  the deduct ions ref lected on the Statement  of  Audi t  Changes dated

June 3, L975 have been taken into account in the revLsed computation shor'rn in
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Finding of  Fact  r '4" .  However,  sa id comput i r t ion grants pet l t ioners credi t  for  a

payment  of .  $429.83 rather  than $740.65,  the amount  actual ly  paid.  Accordingly '

pe t i t i one rs  a re  en t i t l ed  t o  a  c red i t  o f  $3 I0 .82  p lus  any  i n te res t  t ha t  may  be

due.  I t  is  noted that  th is  credi t  takes in to account  the penal t ies that

pet i t ioners paid which were proposed in the Statement  of  Audi t  Changes dated

June  3 ,  1975 .

E. That pet i t ioners acted with reasonable cause and not wi l l - ful  neglect '

there fore  the  pena l t ies  under  sec t i ,ons  685(a) (1 )  and 685(a) (2 )  o f  the  Tax  Law

asserted in the Not ice of Def lc iencv for L970 ate cancel led.

F. That the Audit  Divis ion is direct,ed to nodify the Not ice of Def ic iency

dated  Apr i l  13 ,  1973 by  cance l l ing  the  tax ,  pena l ty  and in te res t  fo r  1968,  by

reducing the def ic iencies for 1969 and 1970 in accordance with Finding of Fact

"4t ' ,  and by al lowing credit  for the amount paid as per Conclusion of Law "Dt ' ,

and by cancel l ing the penalt ies asserted for 1970 in the Not ice of Def ic iency

in  accordance w i th  Conc l -us ion  o f  Lawt tE t t .  The Not ice  o f  Def ic iency ,  as  mod i f ied '

is sustai .ned and the pet i t ion of Sidney Rosenthal (Deceased) and Emily Rosenthal

i s  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York

MAR 1B i983

STATE TAX COMMISSION

PRESIDENT

COMMISSIONER


