
STATE OF NXI,I YORK

STATE TAX COMMISSION

In the Matter of
of

Harry & Frances

the Petit ion

Rosenblum

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of. the Tax Law for the Year
7972 .

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Corrnission, over 18 years of age, and that on the
28th day of September, 1983, she served the within notice of Decision by
certified mail upon Harry & Frances Rosenblum, the petitioner in the within
proceedinS, bV enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Harry & Frances Rosenblum
3125 Tibbett Ave.
Bronx, NY 10463

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the Unit.ed States Postal Service within the State of New York.

AI'TIDAVIT OF MAITING

that the sald addressee is the petit ioner
forth on said wrapper is the last known address

That deponent further says
herein and that the address set
of the petit . ioner.

Sworn to before me this
28th day of  September,  1983.
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Uatter of the Petit ion
of

Harry & Frances Rosenblum

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of. the Tax Law for the Year
1972 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commissio[, over 18 years of age, and that on the
28th day of September, 1983, she served the within notice of Decision by
cert. i f ied mail upon Jerrold Rosenblum the representative of the petit ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid rr 'rapper addressed as fol lows:

Jerrold Rosenblurn
57 01d Countrv Rd.
New Rochel le , -NY 10804

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

_ - That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
28th day of Sept.ember, 1983.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 28,  1983

Harry & Frances Rosenblum
3125 Tibbet t  Ave.
Bronx, NY 10463

Dear Mr.  & Mrs.  Rosenblum:

Please take not ice of  the Decis ion of  the State Tax Commiss ion enclosed
herewith.

You have now exhausted your r ight of review at the administrative level.
Pursuant to section(s) 690 of the Tax law, any proceeding in court. to review an
adverse decision by the State Tax Comrnission can only be insti tuted under
Article 78 of the Civi l  Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of  th is  not ice.

Inquir ies concerning the computation of tax due or refund al lowed in accordance
wi th th is  dec is ion mav be addressed to:

NYS Dept. Taxation and Finance
law Bureau - l i t igation Unit
Building i/9 State Campus
Albany, New York 12227
Phone i/  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner '  s  Representat ive
Jerrold Rosenblum
57 01d Country Rd.
New Rochel le ,  NY 10804
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HARRY ROSENBLUM AND FRA\ICES ROSENBLUM

for Redeterml-nation of a Deficiency or for
Refund of Personal Income Tax under ArtLcLe 22
of the Tax Law for the Yeax 1972.

DECISION

Petitioners, Harry Rosenbh:m and Frances Rosenblum, 3135 Johnson Avenue,

Bronx, New York L0463, f i led a pet l t ion for redeterminatLon of a def ic iency or

for refund of personal lncome tax under Article 22 of the Tax Law for the year

L972.  (F i le  No.  L5284) .

A small cl-aims hearing was held before Wil-llam Val-carcel, Hearing Officer,

at the off ices of the State Tax Cosmission, Two i{or l -d Trade Center,  New York,

New York, on ApriL 29, 1981 at 1:15 p.m. Pet i t ioner Harry Rosenblum appeared

with Jerrol-d Rosenblum, his son. The Audit Division appeared by Ralph J.

Vecch io  Esq.  (Wi l l iaur  Fox ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether the period of l in i tat ions expired for the issuance of a Not ice

of Def ic iency.

I I .  Whether the disal lowance of partnership expenses was arbi trary.

III. Whether the Audit Divlsion properl-y exercised its authorlty in lts

attempt to examine the partnershiprs books and records.

IV. Whether petitioner Frances Rosenblum, a housewlfe, htas properly naned

and included on the Not ice of Def ic iencv.
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FINDINGS OF FACT

1. Petitioners, Harry Rosenblun and Frances Rosenblum, timely filed a

joint New York State Income Tax Resident Return for the year 1972, on which

they deducted New York l temized deduct ion of $3, 122.67, a capltal  l -oss of

$905.79  and a  par tnersh ip  loss  o f  $5 ,905.39 .

2. On Apri l  14, L976, a Not ice of Def ic iency was issued against the

pet i t ioner  i rnpos ing  tax  due o f  $1 ,818.73 ,  p lus  Ln teres t  o f  $408.08  fo r  the  year

L972, along with an explanatory Statement of Audlt Changes, dated November 20,

L975, on which the fol lowing adjustments resulted from pet i t ioners fai lure to

appear for audit :

(a) Pet i t lonersr taxable income was increased by $16,187.39 as
a result of a disallowance lmposed against a Partnershlp
conducting business under the name and style of Food
Famil-y Supermarket.

(b) New York i temized deduct ions of $3,122.67 were disal lowed
and replaced by a standard deduct lon of $2,000.00.

(c )  A  cap l ta l  loss  o f  $905.79  was d isa l lowed.

Subsequent to the issuance of the aforementioned deflciency,
petitioners subnltted docutrentary evldence substantiatlng the
New York l temized deduct ions of $3,122.67, as wel l  as the
capital  loss of $905.79. Accordingly,  these two i tems are
not at lssue.

3. Petitioner Harry Rosenblum \ilas a member of a partnershlp conducting

business under the name and style of Food Fanily Supernarket (Food Fanlly/

Partnership).  Sometime ln 1973, Food Family was subjected to an lnvoluntary

bankruptcy proceedlng whereby all its assets, includlng all its books and

records, nere seized and turned over to a trustee appoLnted by the Unlted

States Distr ict  Court  for the Southern Distr ict  of  New York.
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4. On September 17, 1974 and again on December 16, 1975r the Audlt

Division corresponded with petitioner Harry Rosenbl-um and petitioner Frances

Rosenbl-um whereby they were requested to appear on a scheduled date with the

business books of Food Fanlly and with their personal records. However,

pet i t ioner did not appear since they no longer had possession of the business

books of Food Family. Accordingly, the Audit Division disallowed the following

partnership expenses:

Theft
Insurance
Salar les and Protect ion
Cost  o f  Goods So ld
Total  Disal lowed

4,27  4 .79
1 ,  0oo. 00
2,  000.  00

Fif ty percent (507") of  the total-  dlsal lowance was distr lbuted to pet i t ioners,

which increased their  taxable income by $16r187.39 for New York State personal

income tax purposes. (Ftndings of Fact l l2(a)) .

5.  On June 28, L977 an auditor f rom the Audlt  Divis ion vl-s l ted the

"Bankruptcy Court in New York Citytt and was glven the name and address of the

trustee who had custody of all the books and records of Food Family. Although

the auditor uade several attempts to contact the trustee, he was unable to do

so. llowever, petitioners argued that the auditor was not zealous enough ln his

attempts, and that he should have utilized the subpoena powers vested in the

Department of Taxatlon and Flnance. Therefore, petitioners also argued that

the Audit Division was negligent and that the dlsall-owance at lssue (Ftndings

of Fact /14) were arbitrary and without merlt.

6. Petitioners contended that the personal and partnership returns filed

for the year 1972 were based on the records tn their  possesslon at the t ine of
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f i l ing, and that these records as wel l  as the result ing tax returns were in

order and very accurate. In support of their contentions they pointed out that

any disallowances lmposed on their personal income tax returns (Findings of

Fact / /2(b) ar.d 2(c))  were substant iated in ful l  by their  personal records which

had a1-ways remained in their possession.

7. There is no evidence in the f i le that pet i t ioners contacted the

trustee, who had custody of the books and records of Food Family, to nake

arrangements with him to allow the auditor the exanine the books and records.

There ls no evidence ln the file that petitioner Harry Rosenblum could not have

substantiated the partnership expenses by means other than the partnershiP

books and records.

8. Pet i t ioners contended that the statute of Llni tat ions had expired on

December 31, L975 for the year L972, and that pet i t loner Frances Rosenblum

should not be a party ln this matter since she was not a member of the Partner-

shlp, and the deficiency at issue arose from the disallowance of partnership

expenses.

CONCLUSIONS OF LAW

A. That sect ion 683(a) of the Tax Law provides that any tax under Art ic le

22 shaLl be assessed wlthin three years after the return rras filed. Section

683(b) of the Tax Law states that a return of income tax fll-ed before the last

day prescribed by law shall be deemed to be filed on guch last day. Section

651(a) of the Tax Law states that on or before the f i f teenth day of the fourth

month following the close of the taxable year as the tlme an income tax return

shal l  be made and f i led.
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B. That pet i t ioners f i1ed their  income tax return on or about AprLl-  9 '

1973 and such return is deemed to be f i led on Apri l  15, L973. Therefore, the

period of l lmitat ions did not expire unt l l  Apri l  15, 1976 and the Not lce of Def ic iency

dated Apri l  14, 1976 was issued within period permit ted by Sectf-on 683(a) of

the Tax Law.

C. That "(i)f records are avallabl-e fron which the exact amount of tax

can be determlned the estimate procedures adopted by the respondent becone

arb i t ra ry . . . r r  (Char ta l r ,  Inc .  v .  Tax  Commiss ion ,  65  A.D.2d 44) .  S ince  the

partnership books and records were not available to the auditor, the disallowance

of partnership expenses was not arbi trary.

D. That ln any ease before the Tax Couunission the burden of proof is upon

the petitioner except in three instances which are not present herein (Sectlon

689(e) of the Tax Law). The evidence ln the f l le lndlcates that the auditor

made several attempts to examine the partnership's books and records after the

Notice of Def ic iency. However,  the burden of proof is not upon the Audit

Divis ion to show that the Not ice of Def lc iency is lncorrect.  The Audit  Divis ion

properly exercised its authority ln its attempt to examlne the partnershiprs

books and records. Further,  s ince the burden of proof is upon the pet l t ioners,

pet i t ioners should have used other indlrect methods to substant iate the disal lowed

partnership expenses. For lnstance, a police report may have been used in conjunctlon

with an insurance claim to prove the theft. Evidence for lnsurance expense may

have been received from an insurance agent. However, no evidence was submitted

by petitioners to sustain their burden of proof to substantiate the disallowed

partnership expenses.

E. That lf a husband and wife file a Joint New York State incorne tax

return, their tax liabilities will be joint and several and each wil-l be liable

for the entire tax on such joint return, even though one spouse has no income.



[ 20  NYCRR 14s .10 (b )  (1 )  ( i )  ] .

and included on the Notice

F. That the pet i t lon

to the extent indicated ln

Defic iency issued Apri l  14,

the AudLt Divis ion.

DATED: A1-bany New York

sEP ? 8 1983
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Petitioner Frances Rosenblum lras properly naned

of  Def ic iency  in  accordannce w i th  20  NYCRRl45.10(b) (1 ) (1 ) .

of Harry Rosenblum and Frances Rosenbh:m is granted

Flnding of Fact tt2tt, 
.9gg. and that the Notice of

L976 for the year L972 Ls sustalned as nodif ied by

STATE TAX COMMISSION


