
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Sunya A. Rosenberg

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of NYS & NYC Income
Tax under Art ic le 22 & 30 of the Tax law for the
Y e a r s  1 9 7 5  &  7 9 7 6 .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
27Lh day  o f  May,  1983.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of May, 19B3, he served the within not ice of Decision by cert i f ied
mai l  upon sunya A. Rosenberg, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid r ,Jrapper addressed
a s  f o l l o w s :

Sunya A. Rosenberg
53 lr lo lcott  Rd.
Wethers f ie ld ,  CT 06109

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui iody of
the united states Postal  service within the state of New york.

AT'FIDAVIT OF MAITING

that the said addressee is Lhe pet i t ioner
forth on said vsrapper is the last known address

0ATHS PURSUANT T0 TAX IIAW
SECTION 1?4

AUTHORIZED TO



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12227

Ylay 27, 1983

Sunya A. Rosenberg
53 l {o lco t t  Rd.
l {e thers f ie ld ,  CT 06109

Dear  Ms.  Rosenberg :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant  to  sec t ion(s )  690 & 1312 o f  the  Tax  Law,  any  proceed ing  in  cour t  to
review an adverse decision by the State Tax Comnission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Building lf9 State Campus
Albany, New York 72227
Phone / f  (518) 457-2A70

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive

Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SI]NYA A. ROSENBERG

for Redeterminat ion of a Def ic iency or for
Refund of New York State and New York City
Income Tax under Art ic les 22 and 30 of the
Tax Law for the Years 1975 and 1976.

DECISION

Pet i t ioner ,  Sunya A.  Rosenberg ,  53  Wolco t t  Road,  Wethers f ie ld ,  Connect icu t ,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of New York

State and New York City income tax under Art ic les 22 and 30 of the Tax law for

the  years  1975 and 1976 (F i le  No.  ZB j57) .

A formal hearing was held before Robert  A. Couze, Hearing Off ice, at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  January  22 ,  I9B2 aL  10 :30  A.M.  Pet i t ioner  appeared pro  se .  The Aud i t

D i v i s i o n  a p p e a r e d  b y  P a u l  B .  C o b u r n ,  E s q . ,  ( B a r r y  M .  B r e s l e r ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

I. hlhether pet i t ioner was a resident of New York State and New York City

for income tax purposes for the tax years 1975 and L976.

I I .  Whether the business expenses reported on pet i t ioner 's Federal  returns

for 1975 and 1976 !{ere actual ly expended and, i f  so, whether they were ordinary

and necessary  expend i tu res  d i rec t l y  re la ted  to  pe t i t ioner 's  bus iness .

FINDINGS OF FACT

1.  0n  October  4 ,  1979 the  Aud i t  D iv is ion ,  as  the  resu l t  o f  a  f ie ld  aud i t ,

issued a Not ice of Def ic iency against pet i t ioner,  Sunya A. Rosenberg, in the

amount  o f  $5 ,768.10  p lus  pena l ty  and in te res t  o f  $3 ,886.35  fo r  a  to ta l  due o f
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$9 '654.45  fo r  the  taxab le  years  1975 and 1976.  A  Sta tement  o f  Aud i t  Changes

issued June 15, 7979 indicated that the def ic iency vras based on a determinat ion

that pet i t ioner was a resident of New York City and New York State for the

years in issue. Pet i t ioner did not f i le New York State income tax returns for

1 9 7 5  a n d  7 9 7 6 .

2. During the years in issue pet iLioner conducted a business, I . /aterways

Investments Development Corp.,  which was incorporated under the laws of the

State of Delaware. Pet i t ioner contended that she operated her business out of

a one bedroom penthouse apartment located at 140 East 56th Street,  New York

City.  The lease for said apartment was in the name of the corporat ion. The

business general ly consisted of pet. i t ioner using her inf luence and business and

po l i t i ca l  con tac ts  to  p romote  var ious  bus iness  en terpr ises .

3 .  0n  her  1975 Federa l  tax  re tu rn  pe t i t ioner  repor ted  gross  rece ip ts  o f

$ 1 8 0 . 0 0  f r o m  h e r  b u s i n e s s  a n d  t o t a l  b u s i n e s s  d e d u c t i o n s  o f  $ 2 2 , 5 5 1 . 1 4 .  F o r

1976 pe t i t ioner  repor ted  gross  rece ip t .s  o f  $205.00  and bus iness  deduct ions  o f

$21 '425.00 .  Both  the  In te rna l  Revenue Serv ice  and the  Aud i t  D iv is ion  d isa l lowed

these deduct ions for both years. Pet i t ioner claimed that the United States Tax

Court had ruled that her business expenses were val id but she did not of fer any

evidence showing that such rul ing appl ied to the i tems in issue on her state

audit .  Pet i t ioner produced no other evidence substant iat ing any of the business

deduct ions taken for the years in issue.

4. 0n audit  the Audit  Divis ion found that the penthouse apartment was

furnished as l iv ing quarters and that pet i t ioner used the apartment as her

res idence,  no t  as  an  o f f i ce .  Add i t iona l l y ,  on  an  aud i t  o f  pe t i t ioner 's  checks

the auditor found that pet i t ioner paid $510.00 per month for the apartment and

al l  electr ic and telephone bi l ls were paid in New York. The auditor could f ind
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no checks for payment.  of  rent at  any other address. Al t  of  pet i t ioner 's

cancel led checks for c lothing, drugs, l iquor and miscel laneous purchases were

made out to New York City sLores. Pet i t ioner also held memberships in two New

York  C i ty  c lubs ,  E l  Morocco and the  "21"  C lub .

5. Pet i t ioner claimed that she only used the New York City apartment for

bus iness  purposes  as  an  o f f i ce  and as  an  occas iona l  p lace  to  s tay  overn igh t

whi le in New York and that she spent less than four months there in each of the

y e a r s  1 9 7 5  a n d  1 9 7 6 .

6. Pet i t ioner maintains that she was a resident of the State of Connect icut

fo r  the  years  in  i ssue-  In  th is  regard  pe t i t ioner  puL in  ev idence two leases .

one lease was in pet i t . ioner 's previous name "Sunya K. Arden" and one Mary

McCobb McDonald as co-tenants, for the rent.al  of  premises 109 North Kings

Highway, westport ,  connect icut for the period May l ,  1974 Lhrough May 1, rg77.

The second lease was in the name of one David Kuslan (apparent ly pet i t ioner,s

father) and pet i t ioner as co-tenants for the rental  of  premises 53 l{olcott  Hi l I

Road,  Apt .  B-3 ,  Ide thers f ie ld ,  connect icu t ,  fo r  the  per iod  september  1 ,  1975

through August  31 ,  1976.

7 '  On October  6 ,  7976,  pe t i t ioner  f i ted  an  app l ica t ion  fo r  enro l lment  as

a vot ing elector in the State of Connect icut.  0n the appl icat ion, pet i t ioner

s ta ted  her  address  to  be  53  Wolco t t  H i I l  Road,  l {e thers f ie td ,  Connect icu t  and

that her previous vot ing residence was in Hart ford, connect icut.

B .  Pet i t ioner  a lso  repor ted  on  her  1975 an , i l  7976 IO4O -  U.S.  Ind iv idua l

Income Tax Returns that her home address was 53 lr /olcott  Hi l l  Road, Wethersf ield,

Connect icut.

9 .  0 ther  t .han the  reases  and erec tor  app l i ca t ion ,

cancer led  ren ta l  payment  checks ,  no  loca l  bus iness  b i l rs

indicat ive of a connect icut residency during the taxable

pet i t ioner  o f fe red  no

, nor any other evidence

years  in  i ssue.
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CONCI.US]ONS OF tAI{

A.  That  sec t ion  605(a) ( t )  o f  the  Tax  law def ines  a  res ident  ind iv idua l  as

one who is domici led in New York State unless the individual maintains no

permanent place of abode in New York, maintains a permanent place of abode

elsewhere, and spends in the aggregate not more than thir ty days of the taxable

year in New York State.

B .  That  sec t ion  689(e)  o f  the  Tax  law p laces  the  burden o f  p roo f  on  the

pet i t ioner in al l  cases before the Tax Commission with certain except ions not

herein appl icable. Inasmuch as pet i t . ioner was unable t .o produce adequate

evidence demonstrat ing that she was not a New York resident dur ing the taxable

years  1975 and 1976,  she has  fa i led  to  meet  her  burden o f  p roo f .  There fore

pet i t ioner was a resident of New York for personal income tax purposes for the

years  in  i ssue w i th in  the  mean ing  and in tenL o f  sec t ion  605(a) ( t )  o f  the  Tax

Law.

C. That pet i t ioner fai led to meeL her burden of proof with respect to the

disal lowance by the Audit  Divis ion of deduct ions for certain business expenses

insofar as she did not produce any evidence substant iat ing the disal lowed

expenses and she did not establ ish that such expenses were direct ly related

to her business and not non-deduct ible personal expenses. Moreover,  even i f

pet i t ioner had sat isfactor i ly shown a relevant United States Tax Court  rul ing

in her favor,  such changes in taxable income for Federal  tax purposes are not

binding on the Tax Comrnission which may conduct an independent audit or investi-

gar ion  (20  NycRR 153.4) .



D.  That  the  pe t i t ion  o f

Def ic iency  issued 0c tober  4 ,

DATED: A1bany, New York

rvtAY 2 ? 1983

- 5 -

Sunya A. Rosenberg is denied and the Not ice of

1979 is  sus ta ined.

STATE TAX COMMISSION

PRESIDENT
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

t lay 27, 1983

Sunya A. Rosenberg
53 Wolco t t  Rd.
I {e thers f ie ld ,  CT 06109

Dear  Ms.  Rosenberg :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 1312 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, A1bany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxal ion and Finance
Law Bureau - Li t igat ion Unit
Building /19 State Campus
Albany, New York 12227
Phone l l  (518) 457-207A

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE OF NEI,J YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

SI]NYA A. ROSBNBERG

for Redeterminat ion of a Def ic iency or for
Refund of New York State and New York City
Income Tax under Art.icles 22 and, 30 of the
Tax Law fo r  the  Years  1975 and 1976.

DECISION

Peti t ioner,  Sunya A. Rosenberg, 53 I{olcotL Road, Wethersf ield,  Connect icut,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of New York

State and New York City income tax under Art ic les 22 and 30 of the Tax Law for

the  years  1975 and 1976 (F i Ie  No.  25757) .

A formal hearing was held before Robert  A. Couze, Hearing Off ice, aL the

off ices of the State Tax Commission, Two tr /or ld Trade Center,  New York, New

York ,  on  JanuarY 22 ,  1982 a t  10 :30  A.M.  Pet i t ioner  appeared pro  se .  The Aud i t

D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq. ,  (Bar ry  M.  Bres le r ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether pet i t ioner was a resident of New York State and New York City

for income tax purposes for the tax years 1975 and 7976.

I I .  Whether the business expenses reported on pet i t ioner 's Federal  reLurns

1975 and 1976 were actual ly expended and, i f  so, whether they were ordinary

necessary  expend i tu res  d i rec t l y  re la ted  to  pe t i t ioner rs  bus iness .

FINDINGS OF FACT

for

and

1.  0n  October

issued a  Not ice  o f

a m o u n L  o f  $ 5  , 7 6 8 . 7 0

4 , 1 9 7 9  t h e  A u d i t  D i v i s i o n ,  a s  t h e  r e s u l t  o f  a  f i e l d  a u d i t ,

Def ic iency against pet i t ioner,  Sunya A. Rosenberg, in the

p lus  pena l ty  and in te res t  o f  $3 ,886.35  fo r  a  to ta l  due o f
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$9 ,654.45  fo r  the  taxab le  years  1975 and 7976.  A  Sta tement  o f  Aud i t  Changes

issued June 15, I9l9 indicated that the def ic iency was based on a determinat ion

that pet i t ioner was a resident of New York City and New York State for the

years in issue. Pet i t ioner did not f i le New York State income tax returns for

1975 and 7976.

2. During the years in issue pet i t ioner conducted a business, Waterways

Investments Development Corp.,  which was incorporated under the laws of the

State of Delaware. Pet iLioner contended that she operated her business out of

a one bedroom penthouse apartment located at 140 East 56th Street,  New York

City.  The lease for said apartment was in the name of the corporat ion. The

business general ly consisted of pet i t ioner using her inf luence and business and

po l i t i ca l  con tac ts  to  p romote  var ious  bus iness  en terpr ises .

3 .  0n  her  1975 Federa l  tax  re tu rn  pe t i t ioner  repor ted  gross  rece ip ts  o f

$ 1 8 0 . 0 0  f r o m  h e r  b u s i n e s s  a n d  t o t a l  b u s i n e s s  d e d u c t i o n s  o f  g 2 2 , 5 5 1 . 1 4 .  F o r

1976 pe t i t ioner  repor ted  gross  rece ip ts  o f  $205.00  and bus iness  deduct ions  o f

$27,425.00. Both the Internal Revenue Service and the Audit  Divis ion disal lowed

these deduct ions for both years. Pet i t ioner claimed that the United States Tax

Court had ruled that her business expenses were val id but she did not of fer any

evidence showing that such rul ing appl ied to the i tems in issue on her state

audit .  Pet i t . ioner produced no other evidence substant iat ing any of the business

deduct ions taken for the years in issue.

4. 0n audit  the Audit .  Divis ion found that the penthouse apartment was

furnished as l iv ing quarters and that pet i t ioner used the apartment as her

res idence,  no t  as  an  o f f i ce .  Add i t iona l l y ,  on  an  aud i t  o f  pe t i t ioner 's  checks

the auditor found that pet i t ioner paid $510.00 per month for the apartment and

a1l electr ic and telephone bi l ls were paid in New York. The auditor could f ind
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no checks for payment of rent at  any other address. A11 of pet i t ioner 's

cancel led checks for c lothi-ng, drugs, l iquor and miscel laneous purchases were

made out to New York City stores. Pet i t ioner also held memberships in two New

York  C i ty  c lubs ,  E I  Morocco and the  ' r21 t '  C lub .

5. Pet i t ioner claimed that she only used the New York City apartment for

business purposes as an off ice and as an occasional place to stay overnight

whi le in New York and that she spent less than four months there in each of the

years  1975 and 7976.

6. Pet i t ioner maintains that she was a resident of the State of Connect icut

for the years in issue. In this regard pet i t ioner put in evidence two leases.

One lease was in pet i t ioner 's previous name "Sunya K. Arden" and one Mary

McCobb McDonald as co-tenanLs, for the rental  of  premises 109 North Kings

Highway, westport ,  connect icut for the period May 1, 7974 through May 1, 7977.

The second lease was in the name of one David Kuslan (apparent ly pet i t . ioner 's

father) and pet i t ioner as co-Lenants for the rental  of  premises 53 Wolcott  HiI l

Road,  Apt .  B-3 ,  wethers f ie rd ,  connect icu t ,  fo r  the  per iod  september  1 ,  1975

through August 31, 1976.

7 .  0n  October  6 ,  1976,  pe t i t ioner  f i led  an  app l ica t ion  fo r  enro l lment  as

a vot ing elector in the State of Connect icut.  0n the appl icat ion, pet i t ioner

stated her address to be 53 Wolcott  HiI l  Road, l /ethersf ield,  Connect icut and

that her previous vot ing residence was in Hart ford, Connect icuL.

B.  Pet i t ioner  a lso  repor ted  on  her  1975 and 1976 704A -  U.S

Income Tax Returns that her home address was 53 l{orcott  Hi l l  Road

Connect icuL.

Individual

Wethers f ie ld ,

9 .  Other  than the  leases  and e lec to r  app l i ca t ion ,  pe t i t ioner  o f fe red  no

cancel led rental  payment checks, no local business bi l ls,  nor any other evidence

indicat ive of a Connect icut residency during the taxable years in issue.
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CONCI,USIONS OF IAI,J

A.  That  sec t ion  605(a) ( t )  o f  the  Tax  law def ines  a  res ident  ind iv idua l  as

one who is domiciled in New York State unless the individual maintains no

permanent place of abode in New York, maintains a permanent place of abode

elsewhere, and spends in the aggregate not more than thir ty days of the taxable

year  in  New York  S taLe.

B. That sect ion 689(e) of the Tax Law places the burden of proof on the

pet i t . ioner in al l  cases before the Tax Commission with certain except ions not

herein appl icable. Inasmuch as pet i t ioner was unable to produce adequate

evidence demonstrat ing that she was not a New York resident dur ing the taxable

years 1975 and 1976, she has fai ted t .o meet.  her burden of proof.  Therefore

pet i t ioner was a resident of New York for personal income tax purposes for the

years  in  i ssue w i th in  the  mean ing  and in ten t  o f  sec t ion  605(a) (1 )  o f  the  Tax

law.

C. That pet iLioner fai led to meet her burden of proof with respect to the

disal lowance by the Audit  Divis ion of deduct ions for certain business expenses

insofar as she did not produce any evidence substant iat ing the disal lowed

expenses and she did not establ ish that such expenses were direct ly related

to her business and not non-deduct ible personal expenses. Moreover,  even i f

pet i t ioner had sat isfactor i ly shown a relevant Unit .ed States Tax Court  rul ing

in her favor,  such changes in taxable income for Federal  tax purposes are not

binding on the Tax Commission which may conduct an independent audit  or invest i -

ga t ion  (20  NYCRR 153.4) .



D. That the pet i t ion of

Def ic iency  issued 0c tober  4 ,

DATED: Albany, New York

MAY 2',l 1983

- 5 -

Sunya A. Rosenberg is denied and the Not ice of

1979 is  sus ta ined.

STATE TAX COMM]SSION

PRESIDENT




