
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Aaron & Ti l l ie  Rosenberg

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of  Personal  Income
Tax under ArtLcle 22 of the Tax Law for the Year

r97 4.

AFFIDAVIT OF MAILING

State of  New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on

the 6th day of  Apr i l ,  1983,  he served the wi th in not lce of  Decl -s ion by

cer t i f ied mai l  upon Aaron & Ti l l ie  Rosenberg,  the pet i t ioner  in  the wi th ln

proceedinB, bY enclosing a true copy thereof ln a securely sealed postpaid

wrapper addressed as fo l lows:

Aaron & f i l l ie  Rosenberg
7 1 7 1  N .  K e d z l e  A v e .
Chicago,  IL 60645

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
(post  of f ice or  of f ic ia l  deposi tory)  under the exclus lve care and custody of

the Uni ted States Posta l  Serv ice wl th in the State of  New York.

That deponent further says that the said addressee is the petit ioner

herein and that  the address set  for th on said r { rapper is  the last  knom address

o f  t he  pe t i t i one r .

Sworn to before ne this
6 th  day  o f  Apr i1 ,  1983.

2ry,//.-/,
ISTER

t[]i#,.i 
'no''$'TAX IJAW



STATE OF NEI,J YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o t

Aaron & Ti11ie Rosenberg

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
L97 4 .

AFFIDAVIT OF MAILING

State of  New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of  the Department  of  Taxat ion and Finance,  over  18 years of  ager  and that  on
the 6th day of  Apr i l ,  1983,  he served the wi th in not ice of  Decis lon by
cer t i f ied mal l  upon Kenneth R.  Parker  the representat ive of  the pet i t ioner  ln
the wi th in proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed
postpaid wrapper addressed as fo l lows:

Kenneth R. Parker
Urback ,  Kahn  &  Wer l i n ,  P .C .
S i x t y -S i x  S ta te  S t .
Albany,  NY 12207

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of
the Uni ted States Posta l  Serv ice wi th in the State of  New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t loner.

Sworn to before me th is
6 th  day  o f  Ap r i l ,  1983 .

/L,

NiSTER
TAX IJAW

Ai;;;; i lJ:.Ltrr-l i i  To
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12??7

A p r i l  6 ,  1 9 8 3

Aaron & T i l l i e  Rosenberg
7 1 7 1  N .  K e d z i e  A v e .
Ch icago,  IL  60645

Dear  Mr .  &  Mrs .  Rosenberg :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the SLate Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone l i  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Kenneth R. Parker
Urback ,  Kahn & Wer l in ,  P .C.
S ix ty -S ix  S ta te  S t .
Albany, NY 12207
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

AARON A. ROSENBERG and TILIIE ROSENBERG

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Article 22
of the Tax Law for the Year 1974.

DECISION

Pet i t ioners ,  Aaron A.  Rosenberg  and T i l l i e  Rosenberg ,  777 1  Nor th  Kedz ie

Avenue, Chicago, I l l inois 60645, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax law

for the year 7974 (Fi le No. 26034).

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  December  16 ,  1981 a t  1 :30  P.M.  Pet . i t ioner  appeared by  Urbach,  Kahn &

Wer l in ,  P .C.  (Kenneth  R.  Parker ,  C .P.A. )  The Aud i t  D iv is ion  appeared by

R a l p h  J .  V e c c h i o ,  E s q .  ( T h o m a s  C .  S a c c a ,  E s q . ,  o f  c o u n s e l ) .

ISSI]ES

I.  Whether the amounts received by pet i t ioner Aaron A. Rosenberg pursuant

to a partnership agreement represent proceeds from a sale of his account ing

prac t ice  or  guaranteed payments  pursuant  to  sec t ions  707(c )  and 736(a) (2 )  o f

the Internal Revenue Code.

I I .  Whether the amounts received by pet i t ioner Aaron A. Rosenberg pursuant

to a partnership agreement are properly included in pet i t ioner 's New York

adjusted gross income as his distr ibut ive share of partnership income.



- 2 -

FINDINGS OF FACT

1.  0n  Ju ly  25 ,  7978,  the  Aud i t  D iv is ion  issued a  Sta tement  o f  Aud i t

Changes against pet i t ioners wherein their  tax I iabi l i ty for 1974 was recomputed

based upon the fact that t ra ret i red partner cont inues to be a partner for

income tax purposes unt i l  h is interest in the partnership has been completely

l iqu ida ted  pursuant  to  In te rna l  Revenue Regu la t ions  Sec t ion  I .736-1(a) (6 ) (a ) . "

Accordingly,  ret i rement paynents from a partnership of which Aaron A. Rosenberg

was a member were deemed to const i tute a distr ibut ion of ordinarv income and

thus held to be al locable to New York State on the basis of the partnership

a l loca t ion  percentage.  There fore ,  on  March  5 ,  7979,  the  Aud i t  D iv is ion  issued

a Not ice  o f  Def ic iency  in  the  amount  o f  $7 ,064.72 .

2. Ninety-three equal monthly payments received by pet i t ioner Aaron A.

Rosenberg (hereinafter referred to as rrpet i t ioner")  const i tuted "guaranteed

pa5rments pursuant to sect ions 707 ar 'd 736(a) (2) of  the fnternal Revenue Code"

as out l ined in an agreement with the nat ional account ing f i rm of S. D. Leidesdorf  &

Co.  ( "SDl " ; .  In  add i t ion ,  the  sum o f  $60,526.44  f rom the  par tnersh ip  d is t r ibu-

t ion in 1974 const i tuted a distr ibut ion of ordinary income and as such was

a l locab le  to  New York  S ta te  on  the  bas is  o f  par tnersh ip  a l loca t ion  percentage.

3. Aaron A. Rosenberg was engaged in the pract ice of publ ic account ing in

I l l inois.  In November 1969 ,  his f i rm merged with SDI which conducts port ions

of  i t s  p rac t ice  in  New York  S ta te .  I t  was  agreed tha t  pe t i t ioner rs  c l ien ts

would be absorbed inLo SDI's pract ice and pet i t ioner would become a general

partner.  Thir teen months thereafter,  pet i t ioner and SDL negot iated his withdrawal

from the f i rm.
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4. In the f i rst  agreement between pet i t ioner and SDl,  pet i t ioner was to

rece ive  $65,000.00  i f  he  re t i red  pr io r  to  age 65  and i f  he  re t i red  a f te r  age

65,  an  add i t iona l  $2001000.00 .  H is  pay  fo r  the  f i rs t  year  as  per  cont rac t  was

$231000.00 .  A f te r  th i r teen months ,  pe t i t ioner  "wanted  ou t "  o f  the  f i rm.  I t

was  agreed tha t  pe t i t ioner  rece ive  $368,330.00 .  There  were  procedures  fo r

poss ib le  re ta inment  o f  c l ien ts ,  c ross-b i l l i ngs  fo r  serv ices  on  depar t ing  and

remaining cl ient.s,  and the rel inquishing of the r ight to compete for those

c l ien ts  le f t  beh ind  fo r  some e igh t  years .

5. Payments by SDt to pet i t ioner for his withdrawal were guaranteed

payments regardless of prof i t ,  and the amount was based upon a formula ut i l iz ing

annua l  g ross  b i l l i ngs  o f  cer ta in  o f  pe t i t ioner rs  c l ien ts  wh ich  he  brought  in to

SDt .  A11 o f  these c l ien ts  were  ou ts ide  New York  S ta te .

6. Pet i t ioner claims that the agreement to separaLe from SDI is in the

nature of a sa1e. He claimed that he received cash and deferred pa5rments and

that SDL received his pract ice, his name, his cl ients,  and covenant not to

compete. I t  is contended that s ince the gain on the sale was derived from

non-New York  sources ,  i .e .  c l ien ts ,  i t  was  no t  sub jec t  to  S ta te  income tax  and

that the transfer was due to the pre-associat ion efforts of pet i t ioner and thus

was non-New York source income. The gain, i t  is c laimed, was generated by the

sa le  o f  a  non-New York  asset .

CONCTUSIONS OF IAI^]

A. That as pract ic ing publ ic accountants, pet i t ioner and SDL were fu1ly

aware that the tax consequences to each would depend upon how the withdrawal

agreemenL was structured. Since the part ies sLructured the transact ion (with-

drawal )  under  sec t ion  736(a) (2 )  o f  the  In te rna l  Revenue Code,  payments  were
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made to pet i t ioner so that certain tax benef l- ts would f low to SDL accordingly.

Under sect ion 736, l - iquidat ion with payments denominated as rrguaranteed paymentsrr,

SDL was able to deduct from partnership income payments nade; therefore, pet i t loner

must report  those payments as ordinary income. Spector v.  Conmi.ssioner,  641

F . 2 4 ,  3 7 6 ,  c e r r .  d e n L e d .  ,  _  U .  S .  _ ,  1 0 2  S .  C t .  3 3 4  ( 1 9 8 1 ) ,

B. That pet i t ioner was free to organize his affairs as he may elect.

Nevertheless, once having done so, he must accept the consequences of his

choice and may not enjoy the benefit of some other route he rnight have chosen

to fol low but did not.  Commissioner of Internal Revenue v. Nat ional Al fal fa

D e h y d r a t i n g  &  M i l l i n g  C o . ,  4 1 7  U . S .  L 3 4 , 9 4  S .  C t .  2 L 2 9 ,  4 0  L .  E d . z d  7 I 7  ( 1 9 7 4 ) .

C. That sect ion 632(a) ( t)  (A) of the Tax Law provides that the New York

adjusted gross incorne of a nonresident individual includes his distr ibut ive

share of partnership incone as determined under section 637 of. the Tax Law.

D. That sect ion 637(a)( l )  of  the Tax Law provides that in determining the

New York adjusted gross income of a non-resident partner of any partnership,

only that port ion of the distr ibut ive share of partnership income which is

derived from New York sources is to be i -ncluded. Therefore, the amount received

by pet i t ioner,  a guaranteed payment derived from a New York partnership considered

to be a distr ibut ive share of partnership income as per sect ion 736 of the

Internal Revenue Code, is properly al located to New York State in the same

proport ion as the partnership al locates partnership income to sources within

and without New York State.

E. That the petition of Aaron A. Rosenberg and Till ie Rosenberg is

granted to the extent that the penalty inposed pursuant to sect lon 585 (a)

is cancelled; that the Audit. Division is hereby direeted to modify the Notice



of Def ic iency issued on March 5, 1-979

granted ,  the  pe t i t ion  is  in  a l l  o ther

DATED: Albany, New York

APR 0 6 1983
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accordingly;  and that,  except as so

respec ts  den ied .

STATE TAX COMMISSION


