
STATE OF NET{ YORK

STATE TAX COMMISSION

fn the Matter of the Petition
af

Arlington Robinson

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Personal f4come
Tax under Article 22 of the Tax lary for the year
1 9 7 6 .

That deponent further says
hereio and that the address set
of the pet i t toner.

$worn to before me this
23rd day of November, 1984.

AFFIDAVIT OF I''AILING

that the said addressee is the pet i t ioner
forth on said vrrapper is the last kno$n address

State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that oa the
23rd day of November, 1984, he served the within not ice of Declsion by
certified mail upon Arlington Robinson, the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Arlington Robinson
I Kentor Lane
Mohsey, NY 10952

and by depositing same enclosed in a postpaid properly addressed wrapper in a
poet office under the exclusive care and custody of the Unlted States Postal
Service witbin the State of New York.

lil//) 'L

Authori t o a inister )oaths
law sectior 174



STATE OF NE}I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Arl ington Robinson

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Article 22 of the Tax Law for the year
L 9 7 6 .

AFFIDAVIT OF MAILING

State of New York ]
s s . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
23rd day of November, 1984, he served the within not ice of Decision by
cert i f ied mai l  upon frving Ano1ik,  the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

frving Anolik
225 Broadway
New York, NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
23rd day of November, 1984,

Authorized to
pursuant to Tax law sect ion 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 23, 1984

Arlington Robinson
L Kentor Lane
Monsey, NY 10952

Dear  Mr .  Rob inson:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, a proceeding in courL to revi .ew an
adverse decision by the State Tax Comnission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - l i t igat ion Unit
Bui lding / /9,  State Canpus
Albany, New York 12227
Phone l t  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ionert  s Representat ive
Irving Anolik
225 Broadway
New York, NY 1.0007
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

o t

ARLINGTON ROBINSON

for  Redeterminat ion of  a Def j -c iency or  for
Refund of Personal Income Tax under LrticLe 22
of  the Tax Law for  the Year L976.

DECISION

Pet i t ioner ,  Ar l ington Robinson,  I  Kentor  Lane,  Monseyr  New York 10952,

f i led a pet i t ion for  redeterminat ion of  a def ic iency or  for  refund of  personal

income tax under Ar t ic le  22 of  the Tax Law for  the year  1976 (Fi le  No.  32300).

A formal  hear ing was held before Danie l  J .  Ranal l i ,  Hear lng Of f icer ,  a t

the of f ices of  the State Tax Courmiss ion,  Two Wor ld Trade Center ,  New York '  New

York ,  on  May  21 ,  1984  a t  1 :15  P .M.  Pe t i t i one r  appea red  by  I r v i ng  Ano l i k '  Esq .

The Audi t  Div is ion appeared by John P.  Dugan,  Esq.  ( I rwin Levye Esq. ,  of

counse l ) .

ISSUE

Whether

for and pay

l iable to a

pet i t ioner  was a  person requ i red  to  co l lec t ,

over withholding taxes, who willfully failed

penalty under sect ion 685(g) of the Tax Law.

truthfully account

to do so and is thus

FINDINGS OF FACT

1. On November 26r  L979,  the Audi t  Div is ion issued a Not ice of  Def ic lency,

a long wi th a Statement  of  Def ic iencl r  asser t ing a penal ty  pursuant  to sect ion

685(g)  of  the Tax Law against  pet i t ioner ,  Ar l ington Robinson,  as a person

required to col lect ,  t ruthfu l ly  account  for  and pay over  wi thhold ing taxes of

North Rockland l lea l th Center ,  Inc.  ( r rNRHCrr)  in  the amount  of  $251745.36 for  the

pe r i od  March  I ,  1976  th rough  December  31 ,  L976 .
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2. On or about January 31, 1977 NRHC f i led a New York State Form IT-2103,

Reconci l iat ion of Personal Income Tax Withheld fron employee nages during 1975

showing total  tax withheld in the amount of $291527.69, and remit ted to the

Audit  Divis ion $3,782.33. On November 10, L978, the Audit  Divis ion l -ssued a

Notlce and Demand for Unpaid Withholding Tax Due against NRHC in the amount of

$25,745.36  p lus  pena l ty  and in te res t  fo r  the  year  I976.

3. NRHC opened a health faci l i ty in Haverstraw, New York in response to

needs asserted by conmunity leaders. Pet i t ioner and several  others had invested

funds three years earl ier ln a corporat ion which bui l t  the faci l i ty.  NRHC

leased the bui lding from the corporat ion. NRHC received a Cert i f icate of

Incorporation which was valid for two years commencing March 7, 1975 and ending

March 7, L977. NRHC was a not-for-prof i t  corporat ion.

4. The combined f i rst  meeting of members and directors of the corporat ion

was held on March 19, 1975 at which t ime the fol lowing persons were selected as

members of the board of directors: Michael Gionatt i ,  Alan Rit ter,  Jerry

Schulnan, Jerry Mastromarino, Raphael Mertzel ,  Michael Prendergast,  Dr.  Jasper

Foresttere and Mil ton Bondurant.  The board then elected the fol lowing off icers:

President -  pet i t ioner;  First  Vice-President -  Raphael Mertzelg Second Vice-

President -  Dr.  Mart in Lorin;  Secretary -  F. Ramos Yordan; and Treasurer -  Alan

Rit ter.  By resolut ion of the board, i t  was determined that al l  checks drawn on

the corporate account rdere to be signed by two off i -cers. Further,  i t  was

resolved that al l  eontracts entered into on behalf  of  NRHC were to be signed by

two off i -cers, one of whom was to be a board member. Pet i t ioner was designated

execut ive director of NRIIC and, at a board meeting held May 8, 1975, pet i t ionerrs

annual salary hras set at  $32r500.00 plus automobi le and entertainment expenses.

At the same meeting, pet i t ioner was authorized to set salar ies of employees
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earning less than $10,000.00 per annum. Salar ies of higher paid enployees were

to  be  se t  by  the  board  o f  d i rec to rs .

5. As execut ive director,  pet i t ionerts dut ies involved narket ing'  Publ ic

relat ions and coordinat ing with the nedical  director,  the board of directors

and outside government agencies such as the former Department of Health,

Education and Welfare. Petitioner had no experience in flnancial or accounting

matters and was not involved in such activities while enployed by NRHC. NRHC

hired an accountant and comptroller to handle financial matters including

payment of taxes. Petitioner had no policy-making authority with NRHC. He

could make recommendations to the board or bring reguests from the various

departments to the boardrs attent ion; however,  only the board had f inal  authori ty

for the act iv i t ies of NRHC. The board also determined which bi l ls were to be

paid and in what order.  Pet l t ioner could recommend that certain paynents be

made but he could not. overrule the board. Petitioner had no employees whom he

directly supervised other than a secretary shared with other department heads.

Petitioner, along with other department heads, interviewed non-technical

personnel for emplo)rment. The interviewers then made recommendations to the

board which made the f inal  decision on hir ing. Pet i t ioner occasional ly attended

interviews for professional and technical staff hiring; howeverr r€comrn€ndations

for such posit ions usual ly came from the medical director and other doctors.

The board also made the final deci.sion on ternination of enployment. Although

pet i t ioner signed at least one withholding tax return, he had no authori ty to

remit payment of the tax due and he was not made aware that taxes ltere not

being paid until sometime Ln L976 when NRHC began to experience financial

d i f f i cu l t ies .



_.+_

6.  When funds became unavai lable,  b i l ls  went  unpaid and the board d i rected

a 50 percent cutback in empJ-oyees. NRHC fell eighteen months behind in the

rental pa)rments to the corporation which owned the building and petit ioner lost

over  $100,000.00 which he had invested in  the st ructure.

7.  In  Januaryr  1976,  NRHC requested an extension of  the l i fe  of  the

corporat ion f rom the New York State Publ ic  Heal th Counci l .  The Counci l  de layed

act ion on the request  unt i l  a f ter  March 7,  L977 at  which t lme the corporat ion

went  out  of  ex is tence by operat ion of  law.  A11 act iv j - t ies ended,  the staf f  was

released from employment and NRHC ceased doing business.

CONCLUSIONS OF LAW

A. That sect ion 685(g) of the Tax Law provides that any person requlred

to col lect,  t ruthful ly account for and pay over personal income tax, who

wil l fu l ly fai ls to col lect such tax or truthful ly account for and pay over such

tax or willfully attempts in any manner to evade or defeat the tax or the

payment thereof,  shal l ,  in addit ion to other penalt i .es provided by law, be

l iable to a penalty equal to the total  amount of the tax evaded, or not col lected'

or not accounted for and pai.d over.

B. That sect ion 685(n) of the Tax Law def ines the word t tperson",  for the

purpose o f  sec t ion  685(g) ,  and reads  as  fo l lows:

t tFor purposes of subsect ions (g) .  .  .  the term person includes an
individual,  corporat ion or partnership or an off lcer or employee of
any corporat ion ( including a dissolved corporat ion),  or a member or
employee of any partnership, who as such officer, employee or member
is under a duty to perforn the act in respect of which the violat ion
occurs .  t t

C. That rr the quest ion of whether or not someone is a rpersont required to

col lect and pay over withholding taxes is a factual one. Factors determinat ive

of the issue can include whether pet i t ioner owned stock, s igned the tax returns,

or exercised authori ty over employees and the assets of the corporat ionr l
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( l t " t t"gir  
" .  

St"t"  f ."  C. ,  70 A.D.2d 987, 988).  The holding of a corporate

off ice is alone insuff ic ient to deem soneone a t tpersontt  under sect ion 685(n) of

the Tax Law (see Amengual v.  State Tax Conrnission, 95 A.D.2d 949).  Pet i t ioner

had no authority over the payroll or withholding of taxes, no authority to pay

corporate obligations and no authority to hire and fire enployees other than in

an advisory capacity.  Pet i t ionerrs authori ty to sign tax returns was vir tual ly

neaningless sj.nce, although he may have signed a return, he could not authorize

payment of the tax. Pet i t ionerts power to co-sign checks was equal ly neaningless

without the discret ion to determine to whom the checks would go. Pet i t ioner

accordingly cannot be considered a person required to col lectr  t ruthful ly

account for and pay over withholding taxes within the meaning and intent of

sect lons 685(9) and 685(n) of the Tax Law.

D. That the pet i t ion of Ar l ington Robinson is granted and the Not ice of

Def ic iency issued November 26, L979 Ls cancel led.

DATED: Albanyr New York STATE TAX COMMISSION

N0v 2 3 1984

COMMISSIONER


