
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Angel & Manuela Rivera

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1977 .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
11 th  day  o f  February ,  1983.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 11th day of February, 19B3, he served the within not ice of Decision by
cert i f ied mai l  upon Angel & Manuela Rivera, the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Angel & Manuela Rivera
909A South  Ro l fe  S t .
Ar l ington, VA 222A4

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United SLates Postal  Service within the State of New York.

AFFIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

AUTTIORIZED IO ADIT{INI STER
OATHS PtlBSUrNt T0 TAx IrAw
SECTION 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  11 ,  1983

Angel & Manuela Rivera
9094 South Rolfe Sr.
Arlington, VA 22204

D e a r  M r .  &  M r s .  R i v e r a :

Please take not ice of the Decision of the state Tax commission encrosedherewith.

You have now exhausted your r ight of  review at.  the administrat ive lever.Pursuant to sect ion(s) 6go of ine Tax law, any proceeding in court  to review anadverse decision by the state Tax commi"" ion La-n onry be inst i tuted underArt icre 78 of the civ i l  Pract ice Laws and Rules, and must be commenced in thesupreme court  of  the state of New York, Arbany county, within 4 months from Lhedate  o f  th is  no t ice .

Inquir ies concerning the
with this decision may be

computat ion of tax due or refund arrowed in accordance
addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New york 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau's Representat ive



STATE 0F NEI,I7 YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ANGEI, RIVEM and MANUELA RIVERA

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArLicLe 22
of the Tax Law for the Year 1977.

DECISION

Peti t ioners, Angel Rivera and Manuela Rivera, 909A South Rolfe Street,

Ar l ing ton ,  V i rg in ia  22204,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

year 1977 (Fi le No. 27060).

A smal l  c lairns hearing was held before CarI  P. Wright,  Hearing 0ff icer,  at

the off ices of the State Tax Commission, State Campus, Bui lding 9, Albany, New

York ,  on  Apr i l  30 ,  1981 a t  1 :15  P.M.  Pet i t ioner  Ange l  R ivera  appeared pro  se .

The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Har ry  Kad ish ,  Esq. ,  o f

counse l )  .

ISSUE

Whether pet i t ioners were residents of New York St.ate for income tax

purposes  fo r  the  year  7977.

FINDINGS OF FACT

1.  Pet i t ioners ,  Ange l  R ivera  and h is  fo rmer  w i fe ,  Manue la  R ivera ,  f i l ed  a

joint New York State income tax nonresident return for 7977, on which pet i t ioner

Angel Rivera al located his salary from the Community Services Adrninistrat ion,

the sole i tem of income reported on the return, to sources total ly outside New

York  Sta te .  0n  sa id  re tu rn ,  pe t i t ioners  l i s ted  the i r  address  as  '11111 Army

Navy Dr ive ,  Ar l ing ton ,  V i rg in ia  22202. t1
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2.  0n  Apr i l  5 ,  1979,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

aga ins t  the  pe t i t ioners  asserL ing  persona l  income tax  due o f  $124.91  p lus

interest for the year 1977 on the grounds that a domici le once establ ished

cont inues unt i l  the person in quest ion moves to a new locat ion with the bona

f ide intent ion of making his f ixed and permanent home there. That,  s ince the

petitioners have made various moves si-nce leaving New York State, the Audit

Divis ion contended that this indicated that they did not establ ish a new

permanent residence outside of New York State. Therefore, they are considered

residents of New York State for 7977 and, as such, are subject to tax on aII

income earned.

3. 0n September 10, 1980, pet i t ioner Angel Rivera made a part ial  payment

o f  $ 1 2 4 . 9 1  o n  t h e  N o t i c e  o f  D e f i c i e n c y  i s s u e d  A p r i l  5 ,  1 9 7 9 .

4. In 1975, pet i t ioner Angel Rivera was permanently transferred by his

employer,  the Comnunity Services Adninistrat ion, to i ts of f ice at 1200 19th

St ree t  N.W. ,  Wash ing ton ,  D.C.  20506.  A t  the  t ime o f  th is  hear ing ,  the  pe t i t ioner

was s t i l l  work ing  a t  tha t  o f f i ce .

5 .  In  1975,  the  pe t i t ioners  were  separa ted .  In  0c tober  1975,  pe t . i t ioner

Manuela Rivera moved to Puerto Rico and she remained there throughout the year

at issue. Since 1975 neither of the pet i t ioners have resided in New York

S t a t e .

6. In 7976, pet i t ioner Angel Rivera rented

D.C.  a rea  un t i l  somet ime in  7977.  The remainder

an apartment at 1111 Army Navy Drive, Ar l ington,

th ree-vear  bas is  -

an aparLment in the Washington,

of 7977 pet i t ioner resided in

Virginia which he leased on a
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7 .  In 1975, pet i t . ioner Angel Rivera registered his automobi le in Virginia

He did not obtain a Virginia dr iverrs l icense but rather retained his recent ly

renewed New York l icense.

8. In 1975, pet i t ioner Angel Rivera changed his bank accounts from New

York  to  ldash ing ton ,  D.C.  a rea  banks .

9. Pet i t ioner Angel Rivera did not vote in New York after leaving the

s t a t e  i n  1 9 7 5 .

10. Pet i t ionerts employer,  the Community Services Administrat ion, erroneously

withheld New York State income tax from the pet iLioner 's wages during 7976 and

par t  o f  1977 .  In  1977,  pe t i t ioner  no t i f ied  h is  employer  o f  the  er ro r  a t  wh ich

t ime his employer discont inued withholding New York State tax and began withhold-

ing Virginia tax.

11. Pet i t ioner test i f ied that he f i led a 7976 New York State income tax

return claiming a refund of al l  the New York State income tax withheld by his

employer .  A lso ,  pe t i t ioner  tes t i f ied  tha t  none o f  h is  wages were  a l loca ted  to

New York State on said return and that he received an income tax refund from

New York Stat.e in the amount requested.

CONCIUSIONS OF tAW

A. That pet i t ioner Angel Rivera moved from New York State to Llashington,

D.C.  dur ing  1975.  That . ,  dur ing  1977,  pe t i t ioner  d id  no t  ma in ta in  a  permanent

p lace  o f  abode in  New York  S ta te .  That  pe t i t ioner  d id  ma in ta in ,  fo r  the

ent i re  year  aL  issue,  a  permanent  p lace  o f  abode in  the  Wash ing ton ,  D.C.  a rea

and did not spend more than 30 days in New York State during 1977. Accordingly,

pet i t ioner Angel Rivera was a nonresident of New York State for 1977 within

the meaning of sect ion 605 of the Tax Law.
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B' That the pet i t ion of Ange1 Rivera and Manuela Rivera is grant.ed and

the  Not ice  o f  Def ic iency  issued Apr i l  5 ,  7979 is  cancer red .

c. That the Audit  Divis ion is directed to authorize a refund

which represenls the overpaJrment shown on pet i t ioners, rg77 return

payment on the Not ice of Def ic iency, together with such interest as

Iawfu l ly  due pet i t ioners.

DATED: Albany, New york

FEB t 1 1983
FFcrlu

o f  $4 ,713 .08 ,

and part ial

may be

STATE TAX COMMISSION


