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Anthony Ravish
Jos len  B lvd .
Hudson, NY 12534

Dear  Mr .  Rav ish :

P lease take  no t ice
herewith.

STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  4 ,  1983

of the Decision of the State Tax Commission enclosed

You have now exhausted your right of review
Pursuant to sect ion(s) 690 & 722 of the Tax
review an adverse decision by the State Tax
under Art ic le 78 of the Civi l  Pract ice Laws
the Supreme Court of  the State of New York,
the  da te  o f  th is  no t ice .

at the administrat ive level.
law, any proceeding in court  to
Commission can only be inst i tuted
and Rules, and must be commenced in
Albany County, within 4 months from

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. .  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone l /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

c c : Pet i t ioner '  s Representat ive
Richard  V.  D 'A lessandro
111 Wash ing ton  Ave.
Albany, NY 12210
Taxing Bureau's Representat ive



STATE OF NEI^/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t . ion

o f

ANTHONY MVISH

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and 23 of the
Tax law for the Years 7976 and, 1977.

DECISION

Peti t ioner,  Anthony Ravish, Joslen Boulevard, Hudson, New York 12534,

f i led a pet i t . ion for redeterminat ion of a def ic iency or for refund of personal

income taxes under Articles 22 and 23 of the Tax Law for the vears L976 ar'd

1977 (Fi le No. 27782).

A  smal l  c la ims hear ing  was he ld  be fore  James Hoefer ,  Hear ing  Of f i cer ,  a t

the  o f f i ces  o f  the  Sta te  Tax  Comniss ion ,  Bu i ld ing  9 ,  Room 107,  S ta te  Campus,

A lbany ,  New York ,  on  January  72r  1982 a t  1 :15  P.M.  and cont inued to  a  conc lus ion

at  the  same loca t ion  on  January  29 ,  1982 aL  9 :15  A.M.  Pet i t ioner  appeared by

Richard  V.  D 'A lessandro ,  Esq.  The Aud i t  D iv is ion  appeared by  Pau l  B .  Coburn ,

E s q .  ( H a r r y  K a d i s h ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

I .  Whether i t  was proper for the Audit  Divis ion to use the source and

app l ica t ion  o f  funds  method to  recons t ruc t  pe t i t ioner 's  income and,  i f  p roper ,

were al l  non-taxable receipts el iminated from the audit .

I I .  WheLher the Audit  Divis ion properly asserted a f ive percent (5fr)

negl igence penalty against pet i t ioner.

FINDINGS OF FACT

1. Pet i t ioner herein, Anthony Ravish, t imely f i led New York State income

tax resident relurns for the vears 1975 and 7977. Pet i t ioner also f i led unincor-
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porated business tax returns for both years in quest ion, report ing the business

income generated from his operat ion of a retai l  l iquor store.

2 .  0n  August  2 ,  L979,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency  to

pet i t ioner  fo r  the  years  1976 and 7977,  assess ing  add i t . iona l  persona l  income

and un i -ncorporaLed bus iness  tax  due o f  $51775.81 ,  p lus  pena l ty  and in te res t  o f

$ 1 ' 3 8 1 . 7 3 ,  f o r  a  t o t a l  d u e  o f  $ 7 , 0 9 7 . 5 4 .  T h e  a f o r e m e n t i o n e d  N o t i c e  o f  D e f i c i e n c y

was based on an explanatory Statement of Audit  Changes, dated January 3, 1979,

wherein total  New York income and unincorporated business income was increased

b y  $ 2 7 , 3 6 8 . 0 0  f o r  1 9 7 6  a n d  $ 2 , 6 4 1 . 0 0  f o r  1 9 7 7 .

3 .  The Aud i t  D iv is ionrs  asser t ion  tha t  pe t i t ioner  under repor ted  h is

income fo r  1976 by  $27,368.00  was based on  a  f ie ld  aud i t  o f  pe t i t ioner 's

persona l  and bus iness  books  and records .  Us ing  the  source  and app l ica t ion  o f

funds method, the Audit  Divis ion determined pet i t ionerts known sources of funds

t o  b e  $ 4 1 , 0 5 4 . 0 0 ,  w h i l e  h i s  t o t a l  a p p l i c a t i o n  o f  f u n d s  w a s  9 6 8 , 4 2 2 . 0 A .  T h e

d i f fe rence be tween app l ica t ions  and sources ,  to  w i t  $27,368.00 ,  represents

al leged addit ional unreported business income. The addit ional income for 7977

of  $21641.00  was the  resu l t  o f  the  Aud i t  D iv is ion 's  asser t ion  tha t  peL i t . ioner

underreport .ed his ending inventory for 1977 by said amount,  thereby overstat ing

h i s  c o s t  o f  g o o d s  s o l d .

4. At the hearing held herein the part ies st ipulated that the addit ional

income fo r  7976 shou ld  be  reduced by  $1 ,708.68  as  sa id  amount  represented  a

nontaxable transfer of funds from one bank account to another.

5 .  In  comput ing  pe t i t ioner 's  add i t iona l  unrepor ted  income fo r  1976,  the

Audit  Divis ion included in t .ot .al  appl icat ion of funds an increase in pet i t ioner 's

personal checking account.  Included in the increase in the personal checking

account  was a  depos i t  o f  $965.56  made on January  5 ,  1976.  The $965.56  was the

deposit  of  a dividend check which was dated December 30, 1975.
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6 .  0n  January  2 ,  1976,  pe t i t ioner  depos i ted  $11000.00  in to  a  persona l

savings account which he asserts represents the deposit  of  non-taxable cash

on hand. At the hearing, pet i t ioner test i f ied that he was in the habit  of

making deposiLs during the f i rst  part  of  the year so as to have the interest

added to his passbooks. During the tax year L976 pet i t ioner maintained a

total  of  eight (B) savings accounts. 0f  the eight accounts, one showed no

deposits or withdrawals during 7976, another was not opened unt i l  February 3,

7976, whi le a third one had a zero balance at Lhe beginning of the year.  The

other  f i ve  (5 )  accounts  a l l  showed depos i ts  on  or  be fore  January  7 ,  1976.

Pet i t ioner  tes t i f ied  tha t  the  $1 ,000.00  depos i ted  on  January  2 ,  1976 came f rom

cash on hand kept in a safe at home or in a bank safe deposit  box.

7. During the tax year 7976 pet i t ioner asserts that he received, in cash,

repayment of the fol lowing loans:

a)  $2 ,500.00  loan repayment  f rom James Mora t ta ,

b )  $5 ,000.00  loan repa l rment  f rom Mary  Kowalsky ,

c )  $4 ,500.00  loan repayment .  f rom Anthony  Corap i ,  and

d)  $3 ,000.00  loan repayment  f rom Haro ld  Knot t .

8 .  A l l  four  (4 )  loans ,  wh ich  were  made in  p r io r  years ,  were  non- in te res t

bearing loans. None of the loans were evidenced by wri t ten agreements.

Pet i t ioner asserts that he made the loans in cash and that the recipients of

the loans repaid him in cash. No evidence was adduced at the hearing to

indicate the source (e.g. withdrawal from savings account,  withdrawal from

check ing  account ,  sa le  o f  s tocks ,  e tc . )  f rom wh ich  pe t i t ioner  der ived  the  cash

to make the loans. Further,  no evidence was submitted to show the source from

which the recipients obtained the cash al legedly given to pet i t ioner in

repayment of the loans. 0n1y the al leged repayment of the $5,000.00 by Mary

Kowalsky  was ev idenced by  a  rece ip t .  Sa id  rece ip t ,  da ted  Ju ly ,  1976,  was
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signed by pet i t ioner and indicated "received from Mary Kowaski (s ic) f ive

thousand dol lars for paynent in ful l  on loan'r .

9 .  Mr .  Mora t ta ,  a  persona l  f r iend  o f  pe t i t ioner ,  and Mrs .  Kowalsky ,

pe t i t ioner rs  s is te r ,  bo th  tes t i f ied  to  the  e f fec t  tha t  they  repa id  to  Mr .  Rav ish

i n  1 9 7 6  t h e  s u m s  o f  $ 2 , 5 0 0 . 0 0  a n d  $ 5 , 0 0 0 . 0 0 ,  r e s p e c t i v e l y .  M r .  C o r a p i ,  a

resident of Cal i fornia, submitted an aff idavi t  acknowledging his debt to

pet i t ioner ,  as  we l l  as  i t s  repayment  in  1976.  Mr .  Knot t ,  pe t i t ioner rs  fa ther -

in - law,  d id  no t  tes t i f y  o r  submi t  an  a f f idav i t .

10. Pet i t ioner?s Lest imony with respecL to the repa)nnent of the loans was

consistent with Mr. MoratLars and Mrs. Kowalsky's test imony and the statements

made by Mr. Corapi in his aff idavi t .  Mr. Ravish further test i f ied that the

cash received from the repayment of the loans was deposited into bank accounts,

retained as cash on hand or used for personal l iv ing expenses. No evidence was

submitted as Lo a breakdown of what port ion of the al leged loan repaymenLs

were deposited into bank accounts, retained as cash on hand or used for personal

l i v ing  expenses .

11. The Audit  Divis ion, in i ts computat ion of unreported income for 1976,

inc luded as  an  app l ica t ion  o f  funds  $5r200.00  in  persona l  l i v ing  expenses  pa id

by cash. This amount was an est imated f igure arr ived at by the auditor without

consultat ion or discussion with pet i t ioner as to the actual personal l iv ing

expenses  wh ich  pe t i t ioner  pa id  by  cash.  Pet i t ioner  tes t i f ied  tha t  h is  l i fe

style was such that his personal l iv ing expenses paid by cash in 1976 would

have been r rapprox imate ly "  
$3r000.00 .  Other  than pe t i t ioner 's  " rough es t imate"

of $3r000.00, no documentary or other evidence was submitted with respect to

the personal l iv ing expenses paid by cash. An examinat ion of checks wri t ten

against pet i t ioner 's business and personal checking accounts revealed that only
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four (4) checks were drawn to cash and that a nominal amount of checks were

drawn fo r  such persona l  l i v ing  expenses  as  food,  c lo th ing ,  u t i l i t i es ,  en ter ta in -

ment,  vacat ions, auto expenses and maintenance of a personal residence.

12. Pet i t ioner further test i f ied at the hearing that regardless of the

do l la r  amount  o f  persona l  l i v ing  expenses  pa id  by  cash,  tha t  a l l  o f  sa id

expenses were paid from cash on hand accumulated over a number of years. No

documentary or other evidence was adduced to supporL the payment of cash l iv ing

expenses from cash on hand.

13. The Audit  Divis ion included in total  appl icat ions of funds four (4)

checks wri t ten to cash. The f i rst  of  the these checks was dated February 23,

L976,  in  the  amoun l  o f  $11000.00 ,  wh i le  the  remain ing  th ree  checks ,  each in

the  amount  o f  $100.00 ,  were  da ted  November  24 ,  1976,  November  26 ,  1976 and

December  6 ,  1976.  Pet i t . ioner  a rgues  tha t  to  charge h im wi th  $1 ,300.00  fo r

checks  wr i t ten  to  cash,  wh i le  a t  the  same t ime charg ing  h im wi th  $5 ,200.00

for cash l iv ing expenses, dupl icates taxable income by the amount of the cash

checks .

14 .  Pet i t ioner ,  in  1976,  used a  cash method o f  account ing ,  repor t ing  sa les

when received and expenses when paid. The prof i t  generated from the operat ion

of the l iquor store was computed using the cash rnethod of account ing. 0n

December  31 ,  I975,  pe t i t ioner  had unpa id  invo ices  (accounts  payab le)  fo r

merchand ise  de l i vered  on  or  be fore  December  31 ,  1975 o f  $8 ,770.58 .  Accounts

payab le  fo r  merchand ise  de l i vered  on  or  be fore  December  31 ,  1976 to ta led

$10r871.56 .  Pet i t ioner  asserLs  tha t  the  inc rease in  accounts  payab le  f rom the

beg inn ing  o f  the  year ,  when compared to  the  end o f  the  year ,  to  w i t  $21100.98 ,

represents a source of funds, thereby reducing the al leged unreported income

b y  $ 2 , 1 0 0 . 9 8 .
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15. During the tax year I976 pet i t ioner maintained a margin account with

Merr i l l  Lynch, Pierce, Fenner & Smith, Inc. (hereinafter "Merr i l l  Lynch").  At

the beginning of 1976 pet i t ioner had a balance due Merr i l l  lynch of $172,533.00.

At the end of 1976 the balance due Merr i l l  Lynch in the margin account totaled

$257 1995.00 .  Pet i t ioner  asser ts  tha t  the  inc rease in  the  marg in  account

ba lance,  $85,462.00 ,  represents  an  add i t iona l  source  o f  funds  wh ich  the  Aud i t

Divis ion fai led to consider in i ts audit .  In i ts audit ,  the Audit  Divis ion

considered only the actual amounLs received from Merr i l l  Lynch as a source of

funds and only the actual payrnents made to Merr i l l  Lynch as an appl icat ion of

funds. The value of stocks purchased during 7976 wexe not considered as an

appl icat ion of funds nor l ias the increase in the balance of the margin account

cons idered as  a  source  o f  funds .

16 .  Pet i t ioner 's  book  o f  o r ig ina l  en t ry  cons is ted  o f  a  s ing le  en t ry

journal wherein receipts and expenditures r^rere recorded on a cash basis.

Throughout the hearing held herein, pet i t ioner steadfast ly maintained that he

had cash on  hand as  o f  January  1 ,  t976 o f  approx imate ly  $30,000.00 .  Pet iL ioner

t .es t i f ied  tha t  approx imate ly  $10,000.00  o f  cash on  hand was main ta ined in  a

safe at home, whi le Lhe remaining $201000.00 was kept.  in a bank safe deposit

box. No records were kept by pet i t ioner as to the exact beginning or ending

balances of the al leged cash on hand, nor were any records kept concerning

funds deposited or withdrawn from cash on hand. No evidence ?Jas presented to

indicate that pet i t ioner advised the Audit  Divis ion of the existence of cash on

hand unt i l  af t .er the results of the audit  were revealed. The net decrease or

increase in the al leged cash on hand for 1976 was not considered as a source

or appl icat ion of funds by the Audit  Divis ion.
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17. No evidence or argument \ ,Jas presented by pet i t ioner with respect to

the Audit  Divis ion's assert ion that income for 1977 was underreported by

$2164I.00 due to the understatement of the ending inventory for said year.  The

Audit  Divis ion performed a source and appl icat ion of funds audit  for the year

1977, however,  said audit  resulted in a nominal understatment of income which

the  Aud i t  D iv is ion  e lec ted  no t  to  assess .

18. Included in pet i t ioner 's br ief  were proposed f indings of fact,  as to

which this Commission makes the fol lowing rul ings:

a )  P r o p o s e d  f i n d i n g s  l r  2 1  3 ,  5 ,  7 r  8 ,  9 ,  I 4 r  1 5 ,  1 7  a n d
19 are adopted and have been incorporated into this decision.

b )  P r o p o s e d  f i n d i n g s  4 ,  1 1 ,  1 2 ,  2 7 ,  2 2 , 2 4  a n d , 2 5  a r e
re jec ted  as  no t  es tab l i shed by  the  ev idence.

c )  P r o p o s e d  f i n d i n g s  6 ,  1 0 ,  1 3 ,  L 6 r  1 8 ,  2 0 r  2 3 , 2 6  a n d  2 7
are rejected as being conclusory in nature.

CONCIUSIONS OF I,AI,I/

A .  That  the  Aud i t  D iv is ionrs  use  o f  an  ind i rec t  method to  recons t ruc t

pe t i t ioner 's  income fo r  the  year  1976 is  p roper .  That  a  taxpayer 's  books

appear superf ic ial ly adequate does not preclude the use of an indirect audit

method nor are such indirect methods l imited only to cases where a taxpayer has

no books or the books are patent ly inadequate. The Audit  Divis ion need not

prove spec i f i c  inaccurac ies  in  a  taxpayer 's  books  in  o rder  to  resor t  to  an

ind i rec t  aud i t  method.  (See Ho l land v .  Un i ted  Sta tes ,  348 U.S.  I2 I )

B. That pursuant to the st ipulat ion entered between pet i t ioner and the

law Bureau,  as  se t  fo r th  in  F ind ing  o f  Fac t  "4" ,  supra ,  add i t iona l  unrepor ted

income fo r  7976 is  to  be  reduced by  $1 ,708.68 .

C. That the $965.56 deposited on January 5, 7976 repxesented the deposit

of  a 1975 dividend check. Since this amount is taxable income for the year
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1975,  i t  can  no t  be  inc luded in  income fo r  1976.

1 9 7 6  i s  t o  b e  r e d u c e d  b y  $ 9 6 5 . 5 6 .

That unreported income for

D. That pet i t ioner has fai led to sustain the burden of proof under sect ion

689(e)  o f  the  Tax  Law to  show tha t  the  $1 ,000.00  depos i ted  on  Januaxy  2 ,  1976

into a personal savings account represented the deposit  of  cash on hand

accumula ted  in  p r io r  years .

E .  That  pe t i t ioner  has  fa i led  to  sus ta in  the  burden o f  p roo f  to  es tab l i sh

the existence of the four (4) loans enumerated in Finding of Fact "7",  supra,

and the i r  repa l rment  dur ing  the  year  1976 ( Iauco v .  Comm. ,  43  TCM 541) .

Further,  i t  must be noted that i f  the facLual existence of the four (4) loans

and their  repayment during the year 1976 were recognized, which this Commission

does no t ,  pe t i t ioner 's  fa i lu re  to  es tab l i sh  what  por t ion  o f  the  cash repayments

were deposited into bank accounts, funneled into cash on hand or used for

cash l i v ing  expenses  is  fa ta l .  S ince  the  ne t  decrease or  inc rease in  cash on

hand for 1976 was not considered as a source or appl icat ion of funds in the

auditr  any funds funneled into cash on hand would have no effect on the proposed

understaLement of income.

F.  That  the  Aud i t  D iv is ionrs  es t imate  o f  pe t i t ioner 's  persona l  l i v ing

expenses  pa id  by  cash ($5r200.00) ,  w i thout  d iscuss ion  or  consu l ta t ion  w i th

pet i t ioner as to even Lhe approximate amounts expended, const i tutes an est imate

which  lacks  a  p roper  bas is .  That  in  l igh t  o f  the  Aud i t  D iv is ion 's  fa i lu re  to

es tab l i sh  any  bas is  fo r  the i r  es t imate  o f  persona l  l i v ing  expenses  pa id  by

cash,  pe t i t ioner rs  es t imate  o f  $3r000.00 ,  a l though no t  exac t ,  i s  accepted  as

more  accura te .  Pet i t ioner  has  fa i led  to  sus ta in  the  burden o f  p roo f  to  show

that cash l iv ing expenses were paid from cash on hand. That unreported income

f o x  1 9 7 6  i s  t o  b e  r e d u c e d  b y  $ 2 , 2 0 0 . 0 0  ( $ 5 , 2 0 0 . 0 0  -  $ 3 , 0 0 0 . 0 0 ) .
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That  the  $1 ,300.00  o f  cash ob ta ined f rom the  four  (4 )  checks  wr i t ten

is considered to have been expended for cash l iv ing expenses. (See

Sta tes  v .  Case r ta ,  L99  F2d  905 ) .  Tha t  t he  $1 ,300 .00  i s  t o  be  de le ted

f rom unreported income as to avoid dupl icat ion of cash l iv ing expenses.

H.  That  an  ad jus tment  o f  $2r100.98  fo r  Lhe increase in  accounts  payab le

for inventory is not warranted in the instant matter.  Pet i t ioner is a cash

basis taxpayer report ing expenses as they are paid. Under the source and

appl icat ion of funds method of reconstruct ing income, an adjustment for any

increase or decrease in accounts payable for inventory would apply only to an

accrua l  bas is  taxpayer .

I .  That no adjustment is warranted for the increase in the margin account

balance. The Audit  Divis ion included as an appl icat ion of funds only those

amounts actual ly paid to Merr i l l  lynch and considered as a source of funds

only those amounts actual ly received from Merr i l l  Lynch ( in this case dividends

were the only amounts received from Merr i l l  lynch).  Had total  purchases of

securi t ies through the margin account been considered by the Audit  Divis ion

as an appl icat ion of funds, then the increase in the margin account balance

would properly be recognized as a source of funds. A complete analysis of al l

t ransact ions affect ing the margin account would produce the ident ical  result

as that found by the Audit  Divis ion using only the actual paymenLs to and

amounts received from the margin account.

J.  That pet i t ioner bears the burden of proof to establ ish that no port ion

of the def ic iency \ , {as due to negl igence or intent ional disregard of the Tax traw

or  the  ru les  o r  regu la t ions .  Pet i t ioner  has  fa i led  to  sus ta in  h is  burden.

Accordingly,  the f ive percent (57.)  negl igence penalty is sustained.
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K. That pet i t ioner has fai led to sustain his burden of proof to show that

the  end ing  inventory  fo r  1977 was no t  unders ta ted  by  $2 ,641.00 .  Accord ing ly ,

the  tax  due assessed fo r  the  year  1977 is  deemed cor rec t .

t .  That the pet i t ion of Anthony Ravish is granted to the extent indicat.ed

i n  C o n c l u s i o n s  o f  L a w I t B t r , t t C t ' , r r F r r a n d  r r c r r  a n d  t h a t ,  e x c e p t  a s  s o  g r a n t e d ,  t h e

pet i t ion  is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York

FEts u I ",1

STATE TAX COMMI

ACTnfd PRESIDBNT

ION


