
STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Car l  &  Rosa l ie  Pro ia

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1977 &, L978.

AFFIDAVIT OF MILING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 10th day of August,  1983, she served the within not ice of Decision
by cert . i f ied mai l  upon Carl  & Rosal ie Proia, the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
I l t rapper  addressed as  fo l lows:

Car l  &  Rosa l ie  Pro ia
5825 Co l l ins  Ave.
Miami Beach, FL 33140

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within Lhe State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
10 th  day  o f  August ,  1983.

AUTHORIZED TO ADMINISTER
0A:l lS PURSUAIIT T0 TAX LAW

-  r ' T ^ - -  -  - . , t ^



STATE OF NEI,] YORK

STATE TAX COUMISSION

In the Matter of the Pet i t ion
o f

Car l  &  Rosa l ie  Pro ia

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of personal Income
Tax under Art ic le 22 of the Tax law for the years
7977 & 1978.

AFFIDAVIT OF IfAIIING

State of New York
County of Albany

connie Hagelund, being dury sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 10th day of August,  1983, she served the within not ice of Decision
by cert i f ied mai l  upon Arthur I{ .  Robeson the representat ive of the pet i t ioner
in the within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Arthur W. Robeson
Micel i  and Robeson
1 East  Ma in  St .
Rochester ,  NY 14614

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuslody of
the united states Postar service within the Stat.e of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wiapper is the
last known address of the representat ive of the pet i t ioner.

this
1 9 8 3 .

Sworn to before me
of August,10t^h day

AI.:I"{INISTER. C i [ ? i ; '  r , :  :  . ] | ; ) ' f  i )
I'O TAX I,AIV



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August  10,  1983

Car I  &  Rosa l ie  Pro ia
5825 Co l l ins  Ave-
Miami  Beach,  F l  33140

D e a r  M r .  &  M r s .  P r o i a :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right
Pursuant to sect ion(s) 690 of the
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i l  Prac t ice
Supreme Court of the State of New
date  o f  th is  no t ice .

of review at.  the administ .rat ive level.
Tax Law, any proceeding in court  to review an
Commission can only be inst i tuted under

Law and Rules, and nust be commenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t . igat ion Unit
Building {19 SLate Campus
Albany, New York 12227
Phone / i  (518) 457-2A70

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Arthur W. Robeson
Micel i  and Robeson
1 East  Ma in  St .
Rochester ,  NY 14614
Taxing Bureau's Representat ive



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CART, PROTA AND ROSATIE PROIA

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax Law for the Years 1977 and 1978,

DECISION

Pet i t ioners ,  Car I  Pro ia  and Rosa l ie  Pro ia ,  5825 Co l l ins  Avenue,  Miami

Beach, Flor ida 33740, f i led a pet i t ion for redeterminat ion of a def ic iency or

for refund of personal income tax under Art ic le 22 of the Tax Law for the years

1 9 7 7  a n d  1 9 7 8  ( F i f e  N o .  3 1 8 9 2 ) .

A smal l  c laims hearing was held before James Hoefer,  Hearing 0ff icer,  at

the off ices of the State Tax Commissionr One Marine Midland PLaza, Rochester,

New York, on August 18, 1982 at t :15 P.M. PeLit ioners appeared by Arthur W.

Robeson,  c .P .A.  The Aud i t  D iv is ion  appeared by  Pau l  B .  coburn ,  Esq.  (Thomas

S a c c a ,  E s q . . ,  o f  c o u n s e l ) .

ISSUE

I^/hether the Audit  Divis ion properly disal lowed

claimed by pet i t ioners for the years 1977 and, 1978

M r .  P r o i a ' s  f o r m e r  s p o u s e .

F]NDINGS OF FACT

the adjustment to income

for alimony paynents made to

and Rosa l ie  Pro ia l ,  f i l ed  New York

the  vears  1977 and 1978.  0n  each o f

1 .  Pet i t ioners  here in ,

State nonresident income tax

Carl  Proia

returns for

1 
Rosal ie Proia is involved in this proceeding due solely to f i l ing of
joint  tax returns with her husband. Accordingly,  the use of the term
pet i t ioner  here ina f te r  sha l l  re fe r  t .o  on ly  Car I  p ro ia .

\
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sa id  re tu rns  pe t i t ioner  c la imed an ad jus tment  to  income o f  $17r000.00  fo r

al imony payments made to his former spouse.

2 .  0n  March  20 ,  1981 the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency  to

pet i t ioner for the years 7977 and 1978, assert ing that addit ional personal

income tax  o f  $4 ,503.22  was due,  together  w i th  pena l ty  and in te res t  o f  $1r101.50 ,

fo r  a  to ta l  o f  $51604.72 .  Pena l ty  was assessed pursuant  to  sec t ion  685(c )  o f

the Tax Law for underest imation of personal income tax.

3. The aforementioned Notice of Def ic iency was based on a Statement of

Audit  Changes dated August 12, 1980 wherein the audit  act ion taken was explained

via the fol lowing statement:

"The deduct ion to income
not an expense connected
sources .  t t

for al imony payments is denied as i t  is
with the income derived from New York

4. During the ent ire years of 1977 and 1978 pet i t ioner was a nonresident

of New York State. In each of said years pet i t ioner made al imony palrments

to ta l ing  $17r000.00  to  h is  fo rmer  spouse.  Sa id  a l imony payments  were  made

pursuant to a divorce decree issued by a New York State court .  Pet i t ionerts

former spouse was a resident of New York for the years 1977 and.7978.

5 .  Dur ing  the  years  1977 and 1978,  the  major  por t ion  o f  pe t i t ioner rs

income was generated from the operat ion of an apartment complex located in

Rochester, New York known as HiIl Court Apartments. The monthly alimony

payrnents made by pet i t ioner to his former spouse were issued from the Hi l l

Court  Apartmentsr checking account and said checks were charged to pet i t ionerrs

drawing account.

6. Petit.ioner argued that the alirnony he was required to pay his former

spouse was t ied into and connected with his pr imary source of income, i .e.  the

operat ion of an apartment complex located within New York State. Pet i t ioner
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asserts that the al imony payments were derived from or connected with a business,

t rade,  p ro fess ion  or  occupat ion  wh ich  was car r ied  on  w i th in  New York  S ta te .

7. Pet i t ioner did not argue nor was any evidence presented with respect

to the penalty asserled due under sect ion 685(c) of the Tax Law for underest i -

mat ion  o f  tax .

CONCLUSIONS OF tAW

A. That the New York adjusted gross income of a resident individual is

his Federal  adjusted gross income for that year,  subject to Lhe modif icat ions

spec i f ied  by  sec t ion  612 o f  the  Tax  Law.

B. That the adjusted gross income of a nonresident individual is def ined

by  sec t . ion  632(a) ( t )  o f  the  Tax  Law as  the  ne t  amount  o f  income,  ga in ,  loss  and

deduct ion enter ing into his Federal  adjusted gross income, derived from or

connected with New York sources. Income and deduct ions from New York sources

is def ined by subdivis ion (b) of the same sect ion, as fol lows:

r ' (1 )  I tems o f  income,  ga in ,  loss  and deduct ion  der ived  f rom or
connected with New York sources shal l  be those i tems attr ibutable to:

it :l :l

(B)  a  bus iness ,  t rade,  p ro fess ion  or  occupat ion  car r ied  on  in  th is
s t a L e .  I t

C.  That  a l imony is  no t  a  deduc t ion  a t t r ibu tab le  Lo  a  bus iness ,  t rade,

profession or occupat ion carr ied on by pet i t , ioner in this state within the

meaning and intent of  sect ion 632(b) (1) (B) of the Tax Law.
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D. That the pet i t ion of Carl  Proia and Rosal ie Proia is denied and the

Notice of Def ic iency dated March 20, L9B1 is sustained, together with such

addit ional penalty and interest as may be lawful ly due and owing.

DATED, Albany, New York STATE TAX COMMISSION

AUG 1 0 1983
ATCgTffi} PRESIDENT

COMMISSIO}IER

Conmissicrren Fbiedlander dissents in accordarrce with is appended dissents
in the matters of Lance J. trhiedsan and Sterzen lt _C"lOri"g dated
Ihrch 17, 1982 and .

p
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August  10,  1983

Car l  &  Rosa l ie  Pro ia
5825 Co l l ins  Ave.
Miami Beach, FL 33140

D e a r  M r .  &  M r s .  P r o i a :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect. ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months frorn the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.. Taxation and Finance
Law Bureau - Li t igat ion Unit
Building /f9 State Campus
A1bany, New York 72227
Phone / l  (s18) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner ts  Representa t ive
Arthur W. Robeson
Micel i  and Robeson
1  E a s t  M a i n  S t .
Rochester ,  NY 14614
Taxing Bureau's Representat ive



STATE OF MI,'I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CARI PROIA AND ROSATIE PROIA

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax Law for the Years 1977 and 1978.

DECISION

Pet i t ioners ,  Car I  Pro ia  and Rosa l ie  Pro ia ,  5825 Co l l ins  Avenue,  Miami

Beach,  F lo r ida  33140,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or

for refund of personal income tax under Art ic le 22 of the Tax law for the years

7977 and 1978 (F i re  No.  31892) .

A  smal l  c la ims hear ing  was he ld  be fore  James Hoefer ,  Hear ing  Of f i cer ,  a t

the off ices of the St.ate Tax Commission, One Marine Midland PIaza, Rochester,

New York ,  on  August  18 ,  7982 a t  1 :15  P.M.  Pet i t ioners  appeared by  Ar thur  W.

Robeson,  C.P.A.  The Aud i t  D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.  (Thomas

S a c c a ,  E s q . ,  o f  c o u n s e l ) .

ISSI]E

Whether the Audit  Divis ion properly disal lowed

claimed by pet i t ioners for the years 1977 and 1978

M r .  P r o i a t s  f o r m e r  s p o u s e .

FINDINGS OF FACT

the adjustment to income

for alimony payments made to

1 .  Pet i t ioners  here in ,

State nonresident income tax

and Rosa l ie  Pro ia l ,

the years 1977 and

f i led New York

1 9 7 8 .  0 n  e a c h  o f

Car l  Pro ia

returns for

1 
Rosal ie Proia is involved in this proceeding due solely to f i l ing of
joint  tax returns with her husband. Accordingly,  the use of the term
pet i t ioner  here ina f te r  sha l l  re fe r  to  on ly  Car l  Pro ia .
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sa id  re tu rns  pe t i t ioner  c la imed an ad jus tmenL to  income o f  $17r000.00  fo r

al imony payments made to his former spouse.

2 .  0n  March  20 ,  1981 the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency  to

pet i t ioner for the years I977 and 1978, assert ing that addit ional personal

income tax  o f  $4 ,503.22  was due,  together  w i th  pena l ty  and in te res t  o f  $1 ,101.50 ,

fo r  a  to ta l  o f  $5 ,604.72 .  Pena l ty  was assessed pursuant  to  sec t ion  685(c )  o f

the Tax Law for underest imation of personal income tax.

3. The aforementioned Notice of Def ic iency v/as based on a Statement of

Audit  Changes dated August 12, 1980 wherein the audit  act ion taken was explained

via the fol lowing statement:

"The deducti-on to income
not an expense connected
s o u r c e s . t t

for al imony payments is denied as iL is
with the income derived from New York

4. During the ent ire years of 7977 and 1978 pet i t ioner was a nonresident

of New York State. In each of said years pet i t ioner made al imony payments

to ta l ing  $17,000.00  to  h is  fo rmer  spouse.  Sa id  a l imony paynents  were  made

pursuant  to  a  d ivorce  decree issued by  a  New York  S ta te  cour t .  Pe t i t ioner 's

former spouse was a resident of New York for the years 1977 and 1978.

5 .  Dur ing  the  years  1977 and 1978,  the  major  por t ion  o f  pe t i t ioner 's

incorne was generated from the operation of an apartment complex located in

Rochester,  New York known as Hi l l  Court  Apartments. The monthly al imony

payments made by pet i t ioner to his former spouse were issued from the Hi l l

Court  Apartments'  checking account and said checks were charged to pet i t ionerrs

drawing  account .

6. Pet i t ioner argued that the al imony he was required to pay his former

spouse was t ied into and connected with his pr imary source of income, i .e.  the

operat ion of an apartment complex located within New York St.ate. Pet i t ioner
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asserts that the al imony payments were derived from or connected with a business

trade, profession or occupat ion which was carr ied on within New York State.

7. Pet i t ioner did not argue nor was any evidence presented with respect

to the penalty asserted due under sect ion 685(c) of the Tax Law for underest i -

mat ion  o f  tax .

CONCI,USIONS OF TAW

A. That the New York adjusted gross income of a resident individual is

his Federal  adjusted gross income for that year,  subject to the modif icat ions

specif ied by sect ion 612 of the Tax Law.

B. That the adjusted gross income of a nonresident individual is def ined

by sect ion 632(a)(t)  of  the Tax Law as the net amount of income, gain, loss and

deduct ion enter ing into his Federal  adjusted gross income, derived from or

connected with New York sources. Income and deduct ions from New York sources

is  de f ined by  subd iv is ion  (b )  o f  the  same sec t ion ,  as  fo l lows:

" (1 )  I tems o f  income,  ga in ,  loss  and deduct ion  der ived  f rom or
connected with New York sources shal l  be those i tems attr ibutable to:

(B)  a  bus iness ,  t rade,  p ro fess ion  or  occupat ion  car r ied  on  in  th is
s t a L e .  "

C. That al imony is not a deduct ion attr ibutable to a business, t rade,

profession or occupat ion carr ied on by pet i t ioner in this state within the

mean ing  and in ten t  o f  sec t ion  632(b) (1 ) (B)  o f  the  Tax  law.
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D. That the pet i t ion of Carl  Proia and Rosal ie Proia is denied and the

Not ice  o f  Def ic iency  da ted  March  20 ,  1981 is  sus ta ined,  together  w i th  such

addit ional penalty and interest as may be lawful ly due and owing.

DATED, Albany, New York STATE TAX COMMISSION

AUG 10 1983
d PRESIDENT

COMMISSIONER

Conm:issionen Fliedlander dissents in accordance with tris appended dissents
in the rnatters of Lance J. Friedsam and Steven-l!-Gofdring dated
Ifarch L7 , L982 and y.




