
STATE OF NEI.] YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Paul & Sophie Preuss

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Article 22 & 23 of the Tax law for the
Y e a r  L 9 7 7 .

AFFIDAVIT OF MAITING

State of New York
County of A1bany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of Apri l ,  1983, he served the within not ice of Decision by
cert i f ied mai l  upon PauI & Sophie Preuss, the pet i t ioners in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

PauI & Sophie Preuss
Fer land Dr .
Hopewel l  Junct ion, NY 12533

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exi lusiv.  cu.e and cuitody of
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
27Lh d ,ay  o f  Apr i l ,  1983.

AUTHORIZED TO ADT/IINISTER
oATHS PURSUANT 10 TAJ( LAW
SECTION 174
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AFFIDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of Apri l ,  1983, he served the within not ice of Decision by
cert i f ied mai l  upon Paul A. Baldovin the representat ive of the pet i t ioners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

PauI A. Baldovin
2 la Grange Ave., Suilue 226
Poughkeepsie, NY 12602

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exi lusive care and cuitody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
27Lh d ,ay  o f  Apr i l ,  1983.

AUTHORIZED TO ADMINISTER
OATHS PI'RSUANT IO TAX IJTIT
SECTION T74



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apri l  27, 1983

PauI & Sophie Preuss
Fer land Dr .
Hopewel l  Junct ion, NY 12533

Dear Mr.  & M r s .  P r e u s s :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review
Pursuant to sect ion(s) 690 &, 722 of the Tax
review an adverse decision by the State Tax
under Art ic le 78 of the Civi l  Pract ice laws
the Supreme Court of the State of New York,
the date of this not ice.

at the administrat ive level.
Law, any proceeding in court  to
Comnission can only be inst i tuted
and Rules, and must be commenced in
Albany County, within 4 months fron

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - l i t igat ion Unit
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Paul A. Baldovin
2 La Grange Ave., Suite 226
Poughkeepsie, NY 12602
Taxing Bureaur s Representat ive



STATB OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

PAUI PREUSS AND SOPHIE PREUSS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and 23 of the
Tax law fo r  the  Year  1977.

DECISION

Pet i t ioners ,  PauI  Preuss  and Soph ie  Preuss ,  Fer land Dr ive ,  Hopewel l

Junct ion, New York 12533, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income and unincorporated business taxes under

Art ic les 22 and 23 of the Tax Law for the year 1977 (Fi Ie No. 30B42)-

A smal l  c laims hearing was held before Frank I ,J.  Barr ie,  Hearing Off icer,

at the off ices of the State Tax Commission, Bui lding l l9,  Room 107, State

Campus,  A lbany ,  New York ,  on  Ju Iy  20 ,  1982 a t  1 :15  P.M.  Pet i t ioners ,  PauI

Preuss and Sophie Preuss appeared by Paul A. Baldovin, CPA. The Audit  Divis ion

appeared by  Pau l  B .  Coburn ,  Esq.  (Har ry  Kad ish ,  Esq.  ,  o f  counse l )  -

ISSI]E

Whether pet i t ioners were ent i t led to a deduct ion from unincorporated

business gross income for the reasonable value of services rendered by Sophie

Preuss for tax year \977 and whether the amount of that deduct ion const i tuted

income earned by Sophie Preuss in 1977.

FINDINGS OF FACT

1 .  P e t i t i o n e r s ,

State Personal Income

Paul Preuss and Sophie Preuss,

Tax Resident Return and a New

timely f i led a New York

York State Unincorporated



- 2 -

Business Tax Return for tax year 1977. Pet i t ioners f i led separately on the

same personal income tax return.

2 .  On Apr i l  4 ,  1980,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

against pet i t ioners for the years 79767 and 7977. Attached to the Not ice was a

Statement of Audit  Changes dated January 7, 1980 which imposed addit ional

personal income tax of $265.46 plus interest and addit ional unincorporated

bus iness  tax  o f  $269.30  p lus  in te res t  fo r  7977 "as  a  resu l t  o f  a  f ie ld  aud i t " .

3 .  Pet i t ioners  inc luded $5 ,200.00  as  par t  o f  the i r  deduc t ion  fo r  " (c )os t

of goods sold and/or operat ions" on their  1977 New York State Unincorporated

Business Tax Return which they argue was money earned by Sophie Preuss from the

unincorporated business operat.ed by Paul Preuss. In calculat ing the unincor-

porated business tax def ic iency herein, the Audit  Divis ion disal lowed this

deduct ion .

4 .  Pet i t ioners  on  the i r  1977 persona l  income tax  re tu rn  repor ted  $5r208.32

as income of Sophie Preuss. This included the $5 .ZAA.00 that they claim was

earned by her from the unincorporated business. The Audit  Divis ion in redeter-

mining pet i t ioners'  personal income tax l iabi l i ty did not al low such al locat ion

and' in effect,  made i t  infeasible for pet i t ioners to f i le separately on one

return.

5. Pet i t ioner Paul Preuss has operated an unincorporated plumbing and

heat ing business since 1954. His wife,  pet i t ioner Sophie Preuss, has worked

with him since the beginning of the business. She has performed various

cler ical  and bookkeeping dut ies for the business including the bi l l ing of

customers and preparat ion of the payrol l .

1 
Thu 1976 taxyear is not at  issue in this proceeding since the issue(s)

relat ing Lo r976 virere resorved at a pre-hearing conference.
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6 .  Pau l  Preuss  admi t ted  tha t  he  d id  no t  pay  h is  w i fe  95 ,200.00 ,  and

pet i t ioners have fai led to introduce any documentary proof showing that money

was received by Sophie Preuss as compensat ion for rendering cler ical  services

to the unincorporated business.

7. Sophie Preuss was not a partner with PauI Preuss in the unincorporated

b u s i n e s s .

CONCTUSIONS OF tAW

A. That.  al though Sophie Preuss performed valuable services for the

heat ing and plumbing business operated by her husband, Paul Preuss, in order

for pet i t ioners to secure a deduct ion for employee salary a certain amount of

compl iance with everyday business pract ice is required. The fai lure to pay or

deduct for unemployment.  insurance, worker 's compensat ion, disabi l i ty benef i ts,

Federal  and State withholding of income tax indicates that there was no employ-

ment.  Matter of  Harvey B. Rosenbloom, State Tax Commission, Apri l  23, 7982.

B.  That  Tax  Law g708(a)  p rov ides  thar :

I ' In computing unincorporated business taxable income, there shal l  be
a l lowed. . .deduc t ions  fo r  reasonab le  compensat ion  no t  in  excess  o f
f ive thousand dol lars for personal services of the proprietor and of
each partner act ively engaged in the unincorporated business, but the
aggregate of such deduct ions shal l  not exceed twenty per centum of
the  un incorpora ted  bus iness  taxab le  income.  .  . " .

Since Sophie Preuss was not a partner in the heat ing and plumbing business, no

deduct ion is al lowable for reasonable compensat ion for her services under this

prov is  ion .

C.  That  s ince  pe t i t ioners  h /e re  no t  en t i t led  to  deduc t  the  $5 ,200.00

al legedly earned by Sophie Preuss as an unincorporated business deduct ion, i t

was proper for the Audit  Divis ion to recalculate pet i t ioners'  personal income

tax  r iab i l i t y  by  inc reas ing  the  income o f  Pau l  Preuss  by  the  $5 ,200.00 ,  and

prohibi t ing the al locat ion of such sum to Sophie Preuss.



D.

1977 is

DATED:

That the pet i t ion of PauI

in  a l l  respec ts  den ied .

Albany, New York
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Preuss and Sophie Preuss concerning tax year

STATE TAX COMMISSION

<u{u:nLoJ e)^+-
PRESIDENT

APR 2 ? 1983


