
STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the
o f

trorence & Sal ly

Pet i t ion

Press
AFFIDAVIT OF MAII.ING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of NyS & NyC fncome
Tax under Article 22 & 30 of the Tax Law for the
Years 7974 - 7976.

State of New York
County of Albany

connie llagelund, being dury sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 15th day of July,  1983, she served the within not ice of Decision by
cert i f ied mai l  upon lorence & Sal ly Press, the pet i t ioners in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

lorence & Sal ly Press
401 E. 86rh sr .
New York, NY L0018

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) unaei the exclusive care and cuslody of
the united states Postar service within the state of New york.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said r{rapper is the lait known address
of the pet i t ioner.

Sworn to before me this
15 th  day  o f  Ju ly ,  1983.

.TUTHORIZED IO ADilINISTEA
OATHS PURSUA!{I I0 TAX LiAf
SSCIION t7.l



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the petition

o f
lorence & SaIIy Press

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of NYS & NYC Income
Tax under Article 22 & 30 of the Tax Law for the
Years  L974 -  L976.

AFTIDAVIT OF UAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 15th day of July,  1983, she served the within not ice of Decision by
cert i f ied mai l  upon Stephen Edelstein the representat ive of the pet i t ioners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Stephen Edelstein
Ze iderman,  Ede ls te in  &  T ivo1 i ,  P .C.
2 I t  E .  48rh  St .
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper ia a
(post of f ice or off ic ial  depository) under the exclusive care and cui lody of
the united states Postal service within the state of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
15th day of July,  1983.

AUTHORIZED IO ADffINISTSR
glM PuRsuAr{r r0 rax rJ.arr
SECTION 1?4



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  15,  1983

Lorence & Sally Press
401  E .  86 rh  S r .
New York, NY 10018

D e a r  M r .  &  M r s .  P r e s s :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 590 & 1312 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be instituted
under Art ic le 78 of the Civi l  Pract ice law and Rules, and nust be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Building /19 State Campus
Albany, New York L2227
Phone il (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner t  s Representat ive
Stephen Edelstein
Zeiderman, Edelstein & Tivol i ,
2 1 1  E .  4 8 r h  S t .
New York, NY 10017
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

LORENCE AND SALLY PRESS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArttcLe 22
of the Tax Law for the Years 1974, 1975 and 1976
and under Art ic le 30 of the Tax Law for the
Year  L976.

DECISION

Pet i t ioners ,  Lorence and Sa l1y  Press ,  401 East  86 th  S t ree t ,  New York ,  New

York 10018, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income tax under Art i -c le 22 of the Tax Law for the years 1974, 1975

and 1976 and under Art ic le 30 of the Tax Law for the year 1976 (Fi le No.

3 0 3 9 8 )  .

A fornal hearing was held before Doris Steinhardt,  Hearlng Off icer,  at  the

off ices of the State Tax Commission, Two World Trad,e Center,  New York, New

York ,  on  January  31 ,  1983 a t  1 :15  P.M. ,  w i th  a l l  b r ie fs  to  be  subrn i t ted  by

February  14 ,  f983.  Pet i t ioners  appeared by  Ze iderman,  Ede ls te in  &  T ivo l i ,  P .C.

(Stephen Edelstein, CPA). The Audit  Divis ion appeared by Paul B. Coburn, Esq.

(Wi l l iam Fox ,  Esq. ,  o f  counse l ) .

ISSUE

Whether,  dur ing each of the years 1974 and L975, pet i t ioners were domici led

in New York and either maintained a permanent place of abode in New York,

maintained no permanent place of abode elsewhere, or spent in the aggregate

more than 30 days in New York, and were thus resident indlviduals under Tax Law

s e c t i o n  6 0 5 ( a )  ( 1 ) .



-2 -

FINDINGS OF FACT

1.  Pet i t ioners ,  Lorence and Sa1 ly  Press ,  f i l ed  a  jo in t  New York  S ta te

Income Tax Resident Return for January 1 through Apri l  30'  1974, that port ion

of the taxable year 1974 during which they clairned to be douriciliaries and

residents of this state. Appended to their  return l ras a Schedule for Change of

Resident Status, apport ioning the fol lowing amounts of income and adjustments

to income to the resident and nonresident per iod:

l { a g e s ,  s a l a r i e s ,  t i p s ,  e t c .  $ 1 5 1 4 2 8  $ 3 0 , 8 5 5
A d j u s t n e n t s  2 , 5 5 4  5 , 1 0 8
T o t a l  i n c o m e  $ 1 2 , 8 7 4  $ 2 5  ' 7 4 7

Peti t ioners also submitted a Claim for Resident Tax Credlt ,  seeking a credlt  in

the amount of $582.00 for income tax payable to the State of New Jersey.

Pet i t ioners did not f i le a New York personal income tax return for the

taxab le  year  I975,

For the taxable year I976, pet i t ioners f i led a joint  New York State

Income Tax Resident Return, ref lect ing New York State personal l -ncome tax due

of  $598.00  and New York  C i ty  persona l  income tax  due o f  $250.00 .

2 .  On December  18 ,  1979,  the  Aud i t  D iv is ion  issued to  pe t i t ioners  a

Statement of Audit  Changes, proposing New York State personal income tax due

under Art ic le 22 of the Tax Law for the years 1974, 1975 ar.d 1976 and New York

City personal income tax due under Art lc le 30 of the Tax Law for the year 1976,

in the amounts shor^m below.

RESIDENT PERIOD -
FEDERAL AMOI]NT

NONRESIDENT PERIOD
FEDERAL NYS
AMOI]NT AMOUNT

r97 6
NYS NYC

888 .16  $323 .02
27  2 . s2

Personal incorne tax
Tax  Law $685 (a )  (1 )  pena l t y

197 4

$4 ,  175 .30
939  .44

r97 5

$ t  , 7  29  . 63
389 .  16
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T a x  L a w  $ 6 8 5 ( a )  ( 2 )  p e n a l r y  1 , 0 4 3 . 8 3  3 8 9 . 1 6  I 9 9 . 8 4
T a x  L a w  S 6 B 5 ( b )  p e n a l r y  2 0 8 . 7 7  8 6 . 4 8  6 0 . 5 6
T a x  L a w  $ 6 8 5 ( c )  p e n a l r y  1 8 9 . 7 9  7 8 . 6 2  5 5 . 0 6

9 6 , 5 5 7 . 1 3  $ 2 , 6 7 3 . 0 5  $ r , 4 7 6 . 1 4  $ 3 2 3 . 0 2

According to the explanat ion furnished in the Statement,  pet i t ioners fai led to

f i le returns and were deened by the Audit  Divis ion to have been residents for

the three years at issue. In i ts calculat ion for 1974, the Audit  Divis ion

fai led to take account of pet i t ionersr adjustments to income in the amount of

$ 7  , 6 6 2 . 0 0 .

On Apri l  4,  1980, the Audit  Divis ion issued to pet i t ioners a Not ice of

Def ic iencyr assert ing state and ci ty personal income taxes due, plus penalt ies,

in the above-stated amounts.

0n December 5, L977, Lorence Press and Sal ly Press executed a consent

extending the period of l imitat ion on assessment of personal income tax for

taxable year 1974 to Apri l  15, 1979. On or about February 6, 1979, Lorence

Press executed a consent extending the period of l i rni tat ion on assessment for

the years 1974 and. L975 to Apri l  15, 1980.

3 .  On Septernber  8 ,  1977,  the  Aud i t  D iv ls ion  issued to  pe t i t ioners  a

Notice of Tax Due, bi l l ing them for New York State and New York City personal

income taxes for 1976 in the amount of $848.00 (the amount of such taxes as

ind ica ted  on  the i r  re tu rn) ,  p lus  in te res t  o f  $78.21 .  On or  about  Apr i l  19 ,

L979, the State Tax Commission lssued a warrant cornmanding a levy upon pet l--

t ioners t  rea l  and persona l -  p roper ty  in  the  amount  o f  $1 ,132.85 ,  the  New York

State and New York City personal income taxes due for I976, plus penalt ies and

interest.  Pet i t ioners claim to have paid that amount and introduced in evl-dence

a copy of the ! , rarrant,  bearing across i ts face the stamp, t tSat isfact ion -  Paid

in Ful l"
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4 .  Pr io r  to  May 1 ,  1974,  the  da te  pe t i t ioners  c la im to  have changed the i r

domici le and residence to New Jersey, pet i t ioners were New York dornici l iar ies,

residing in an apartment at 40I East B6th Street.

5.  Mr. Press was employed by a New Jersey f i rm as sales manager '  a

posit ion which frequent ly required him to vrork up to 18 hours per day. In

order to enable pet i t ioners to spend more t ime together,  they decided to

relocate to Montclair ,  New Jersey, where they leased an apartment on a month-to-

month  bas is .

6 .  0n  Oc tobe r  23 ,  1975 ,  t he  New Je rsey  D iv i s i on  o f  Mo to r  Veh i c l es  i ssued

to Mr.  Press a Cert i f icate of  Ownership of  a l , lo tor  Vehic le and a Vehic le

Regist rat ion for  h is  L972 Mercedes Benz.

7.  Mr .  Press ts  L974 Wage and Tax  Sta tement  bore  h is  Montc la i r ,  New Jersey

address .

8. At least dur ing August,  I974, pet i t ioners maintained a checking

account at the Bloomfield, New Jersey branch of l l id lant ic Nat ional Bank.

9.  Dur ing the per iod of  thei r  res idence in New Jersey,  pet i t ioners

cont inued to pay renta l  for  thei r  apar tment  s i tuated on East  86th Street .

Mr .  P ress  t es t i f i ed  conce rn ing  the i r  r eason  fo r  do ing  so ,  t ' I  d i dn r t  expec t  t o

be l iv ing in  New Jersey forever ,  and I  wanted to mainta in that  apar tment

beeause i t  happened to be,a good'val -ue;  and there ! f las a t i rne that  that  apar tment

was going to go co-op or  condo,  and I  wanted to be in  a posi t ion to enjoy

that .  "  His expectat ion that  he would not  dwel l  in  New Jersey t t forever t t  was due

to the nature of  h is  ernployment ;  as he test i f ied,  t 'The nature of  the business

was such that  I  could easl - ly  have been sent  out  to  Cal i forn ia or  Chicago to

star t  a  branch to supply our  customers west  of  the Rockies,  and so therefore,



-5 -

there was always the probabllity that I would have to move my donicile or

res idence.  t t

10 .  Dur ing  the  per iod  May 1 ,  1974 th rough December  31 ,  1975,  Mr .  Press

travel led to New York City 3 or 4 days per month to cal l  on a major customer of

his ernployer;  on such occasions, pet i t ioners stayed overnight at  the East 86th

St ree t  p ren ises .

11 .  Dur ing  the  per iod  May 1 ,  1974 th rough December  31 ,  L975,  Mr .  Press  d ld

not register to vote in New Jersey, kept his New York dr iverrs l icense, and

retained his New York bank accounts.

12. On or about January 1, 1976, pet i t ioners again took up residence at

401 East  86 th  S t ree t ,  New York  C i ty .

13. Pet i t ioners engaged the services of a New York cert i f ied publ ic

accountant in connect ion with the preparat ion of their  federal  and New York

returns for the years at issue. Mr. Press ful1y explained the facts and

circumstances surrounding pet i t ionerst move to New Jersey to the accountant,

who advised that pet i t ioners hrere not required to f i le a New York return for

L 9 7 5 .

CONCLUSIONS OF LAhI

A.  That  pet i t ioners f i led a jo int  res ident  return for  1976 and paid the

New York State and New York City personal income raxes shown thereon (wlth

interest  and penal t ies) ;  the def ic iency asser ted against  them for  that  year  is

accordingly  cancel led.

B.  That  according to the def in i t ions furn ished by sect ion 605 of  the Tax

Law (as in  ef fect  dur ing the years in  quest ion) ,  a res ident  ind iv idual  is  one

who is douriciled in New York unless he maintains no permanent place of abode in

New York, maintains a pennanent place of abode elsewhere and spends not more
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than 30  days  o f  the  taxab le  year  in  th is  s ta te .  Sec t ion  605(a)  (1 ) .  I f  no t

dorniciled in New York, an individual may nonetheless be deemed a resident for

tax purposes if he maj-ntains a permanent place of abode in New York and spends

more than 183 days of the taxable year in New York (unless in the armed forces

dur ing  an  induc t ion  per iod) .  Sec t ion  605(a)  (2 ) .

C. That pet i t ioners have not shown that on May I ,  1974, they intended to

rel inquish their  New York dornici le.  They maintained and made use of their

Manhattan apartment during the ent ire period May 1, L974 through December 31,

L975,  Mr .  Press  re ta ined h is  New York  vo ter  reg is t ra t ion  and opera tor rs  l i cense,

and pet i t ioners kept their  New York bank accounts. Nor have pet i t ioners shown

that they intended to make New Jersey their  f ixed and permanent home. Mr. Pressrs

test imony was that he did not ant ic ipate l iv ing in New Jersey t ' forevert t ;  further,

pet i t ioners held only a month-to-month leasehold on their  Montclair  apartment.

Pet i t ioners, New York domici- l iar ies who maintained a permanent place

of abode in this state during the whole of L974 and. L975, vrere residents of

this state for personal income tax purposes.

D. That inasmuch as pet l- t ioners f i led a return for the taxable year 1974,

the penalt ies asserted against them for such year pursuant to subdivis ion (a),

paragraphs  (1 )  and (2 ) ,  and subd iv is ion  (b )  o f  sec t ion  685 are  cance l led .

Inasmuch as pet i t ionerst fai lure to f l le a return for 1975 lras not due to gross

negl igence or wi l l fu l  intent to disobey the tax statutes on their  part ,  the

penalt ies asserted against them for such year pursuant to subdivis lon (a),

paragraphs (1) and (2),  and subdivis ion (b) of sect ion 685 are also cancel led.

Subdivis ion (c) of  sect ion 685, which levies a penalty for fai lure to t iurely

f i le a declarat ion of est imated tax and t i rnely pay instalLnents, contains no



E. That  the Audi t  Div is ion is  hereby d i rected to recalculate the def ic lency

issued against  pet i t ioners for  I974,  tak ing in to account  adjustments to income

o f  $7  , 662 .00 .

-  t -

provision for waiver of the penalty on account

asserted against pet i t ioners for 1974 and 1975

sect ion 685 must therefore be sustained.

F.  Tha t  t he  pe t i t i on

indicated in  Conclus ions of

i ssued  on  Ap r i l  4 ,  1980  i s

rnodi f ied,  the def ic iency is

DATED: Albany,  New York

JUL 1 5 1983

of reasonable cause; the Penalt ies

pursuant to subdivis ion (c) of

of Lorence and Sa1ly Press is granted to the extent

Lar^ r  t tA t t ,  t tD t t  and t tE t t ;  tha t  the  Not ice  o f  Def ic iency

to be rnodif ied accordingly;  and that excePt as so

in al l  other respects sustained.

STATE TAX COMMISSION

COMMISSI


