
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of
o f

Josephine

the Pet i t ion

D .  P o t t e r
AFFIDAVIT OF MAILING

for Redeterrninat i -on of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 7 3 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 15th day of Apri l ,  1983, he served the within not ice of Decision by
cert i f ied mai l  upon Josephine D. Potter,  the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Josephine D. Potter
620 Old  S leepy  Ho l low Rd.
B r i a r c l i f f ,  W  1 0 5 1 0

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui lody of
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
15 th  day  o f  Apr i l ,  1983

"(:L:;llollleii) f c /r
OATilS FITASUAI{T
SECTION 1?4

INISTER
I0 TAX IJAW



STATE 0F NEI{I Y0RK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Josephine D. Potter

for Redeterminat ion of a Def ic iency or a Revision
of a Determinal ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 7 3 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the  15 th  day  o f  Apr i l ,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Jack Prisamt the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Jack  Pr isamt
3 Sparrow Circle
White Plains, NY 10605

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui lody of
the united states Postal  service within the State of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
15 th  day  o f  Apr i1 ,  1983.

0ATI{S PURSUAIIT T0 TAX LAW
SECTION I74

IIORIZED TO ADMINI



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apr i l  15 ,  1983

Josephine D. Potter
620 OId Sleepy Hol low Rd
B r i a r c l i f f ,  W  1 0 5 1 0

D e a r  M s .  P o t t e r :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Jack Prisamt
3  Spar row Ci rc le
White Plains, NY 10605
Taxing Bureau's Representat ive
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t . ion

o f

JOSEPHINE D. POTTER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax law for the Year 1973.

DECISION

Pet i t ioner ,  Joseph ine  D.  Pot te r ,  620 OId  S leepy  Ho l l -ow Road,  Br ia rc l i f f ,

New York  10510,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r

refund of personal income tax under Art ic le 22 of the Tax Law for the year L973

( F i l e  N o .  2 0 9 0 8 ) .

A smal l  c laims hearing was held before AI len Caplowaith, Hearing Off icer,

at the off ices of the State Tax Commission, Two tdorld Trade Center,  New York,

New York ,  on  september  21 ,  1981 a t  2 :45  p .M.  pe t i t ioner  appeared by  Jack

Prisamt'  CPA. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Thomas

S a c c a ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether pet i t ioner is properly ent i t led to a refund based on an al leged

dupl icat ion of income reported on her 1973 return.

FINDINGS OF FACT

1. Josephine D. Potter (hereinafter pet i t ioner) t imely f i led a New York
t

State Income Tax Resident Return for the year 1973 whereon she reported income

of  $9  r4 I4 .04  der ived  f rom an i tem ca tegor ica l l y  descr ibed on  sa id  re tu rn  as

"pens ions  and annu i t ies ,  ren ts  and roya l t ies ,  par tnersh ips ,  es ta tes  or  t rus ts ,

etc." .  The record does not contain a breakdown of income i tems comprising said

reported amount.
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2 .  0n  March  1 ,  1976 pe t i t ioner  f i led  a  c la i rn  fo r  re fund o f  persona l

income tax whereon she claimed a refund of $240.30 based on an al leged overstate-

ment  o f  income in  the  amount  o f  $1 ,601.96 .

3 .  On December  15 ,  1976 the  Aud i t  D iv is ion  issued a  no t ice  to  pe t i t ioner

wherein i t  advised her that her claim was disal lowed in ful l  on the basis that

' tPartnership income received by the Lesl ie DeGrove Potter Trust was distr ibuted

to you. f t  was correct ly reported on your 1973 personal tax return since the

distr ibut ion by the trust was in that year.  I t  was not taxable on the trust

re tu rn . "  Subsequent ly ,  a  fo rmal  Not ice  o f  D isa l tovrance o f  pe t i t ioner 's  c la im

was issued to  her  on  May 23 ,  1977.

4. Pet i t ioner was the sole benef ic iarv of the lesl ie DeGrove Potter Trust

( the Trust) .  She contended that on her 1973 return she reported income of

$1 '601.96  wh ich  represented  a  I972 d is t . r ibu t ion  f rom K i r l in ,  Campbe l l  &  Keat ing ,

a law partnership of which her deceased husband, Lesl ie DeGrove Potter,  was a

member. She argued that said income lsas nontaxable on her 7973 return since it

was a 7972 d'istribution. She further claimed said income was nontaxable on the

basis that i t  represented a dupl icat ion of income since said amount was actual ly

distr ibuted to the trust and she reported i t  a second t ime as a distr ibut ion

from the trust,  which reported on a f iscal  year ended october 31, 7973.

5. T}re 1972 calendar year New York State Partnership Return of Kir l in,

Campbel l  & Keat ing shows a distr ibut ion to the "Estate of L.  de Grove Potter,

c/o Mrs. Josephine Potter i l  in the amount of $3,203.92. Said amount is twice as

great as the amount pet i t ioner claimed the distr ibut ion to be.

CONCLUSIONS OF tAI{

A. That no dupl icat ion

personal income tax return.

of income was reported by pet i t ioner on her 1973

The $1 ,601.96  a l leged ly  repor ted  by  pe t i t ioner  as
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a  d is t r ibu t ion  f rom the  par tnersh ip ,  p lus  the  $11607.96  a l leged ly  repor ted  as

a  d is t r ibu t ion  f rom the  t rus t  to ta ls  $3 ,203.92 ,  t l r 'e  ac tua l  d is t r ibu t ion  by  the

par tnersh ip .

B. That the pet i t ion of Josephine

Not ice  o f  D isa l lowance o f  pe t . i t ioner 's

hereby sustained.

DATED: Albany, New York

APR 1 5 1993

D. Potter is denied and the formal

claim for refund dated lTay 23, 1977 is

STATE TAX COMMISSION

G.*t 
'afu&-u

PRESIDENT


