
STATE OF NEW YORK

STATE TAX COMI{ISSION

In the Matter of the Petl-tlon
o f

Kim H. & Wal C. Pon

for Redetermination of Deficiencies or for Refund
of Personal Income and Unincorporated Business
Taxes under Articl-es 22, 23 and. 30 of the Tax Law
for the Years 1975 and 1976 and New York State
Personal Income and Unincorporated Business Taxes
under Articles 22 and 23 of the Tax Law and
Chapter 46, Ti t le T of the Adurinistrat ive Code of
the City of New York for the Year 1977.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Connie Hagelund, belng duly sworn, deposes and says that she is an
employee of the Department of Taxatlon and Flnance, over 18 years of age, and
that on the l5th day of July,  1983, she served the within not ice of Decision by
certifled nail upon Kim I1. Pon and tlal C. Pone the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid rdrapper addressed as fol lows:

Kin H. & Wai C.
4 I -69  53rd  St ree t
l,Ioodside, NY 1L377

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  deposltory) under the exclusive care and custody of
the United States Postal  Service withln the State of New York.

That deponent further says that the said addressee ls the pet i t ioner
herein and that the address set forth on said rrrapper is the last known address
of the pet i t ioner.

Sworn to before nre this
15 th  day  o f  Ju ly ,  f983.

AUTHORIZED TO ADMINISTER
0AIHS PURSUAIII I0 lAJ( L,Alf
SECIION 1?I



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t lon
o f

KIU H. PON and WAI C. PON
AFFIDAVIT OF MAILING

for Redetermlnation of Deficiencies or for Refund
of Personal Income and Unincorporated Buslness
Taxes under Articles 22, 23 and 30 of the Tax Law
for the Years 1975 and L976 and, New York State
Personal Income and Unlncorporated Buslness Taxes
under Articles 22 and 23 of the Tax Law and
Chapter 46, Ti t le T of the Administrat ive Code of
the City of New York for the Year 1977,

State of New York
County of A1-bany

Connle Hagelund, being dul-y sworn, deposes and says that she ls an
employee of the Department of Taxation and Finance, over 18 years of age' and
that on the 15th day of July,  1983, she served the wlthln not lce of Declsion by
cert i f ied mai- l  upon Michael J.  Stelnhorn, the representat lve of the pet l t ioner
in the withln proceedl-ng, by encloslng a true copy thereof in a securely sealed
postpaid wrapper addressed as fol l -ows:

Michael J. Steinhorn
Clover Lane
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the United States Posta1 Service nithln the State of New York.
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Sworn to before me thls
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  L5,  1983

Kim H. and ldai  C. Pon
41-69 53rd Street
Woodside, NY 7L377

Dear  Mr .  &  Mrs .  Pon:

P1ease take not ice of the Decision of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690, 722 & 1312 of the Tax Law, any proceeding in court
to review an adverse decision by the State Tax Commission can only be inst i tuted
under Article 78 of the Civil Practice Law and Rules, and must be comnenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Li t igat ion Unit
Building /19 State Campus
Albany, New York 12227
Phone // (518) 457-2070

Very truly yours,

STATE TAX COMUISSION

cc: Pet i t ionerts Representat ive
Michael J.  Steinhorn
Clover lane
Rumson, NY 0776A

Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

KIM H. PON and WAI C. PON

for Redetenninat ion of Def ic iencies or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22, 23 and 30 of
the Tax Law for the Years 1975 and 1976 and
New York State Personal Income and Unincor-
porated Business Taxes under Art ic les 22 and
23 of the Tax law and Chapter 46, Ti t le T of
the Administrative Code of the City of New
York for the Year 1977.

DECISION

Peti t ioners, Kin I I .  Pon and Wai C. Pon, 41-69 53rd Street,  l . loodside, New

York 11377, f i led a pet i t ion for redeterminat ion of def ic iencies or for refund

of New York State personal income and unincorporated business taxes under

Articles 22 and 23 of the Tax Lar.' and New York City personal income tax under

Article 30 of the Tax Law for the years 1975 and 1976 and New York State

personal income and unincorporated business taxes under Articles 22 and 23 of

the Tax law and Chapter 46, Title T of the Administrative Code of the City of

New York for the yeat 1977 (Fi le Nos. 3L044, 31381, 31382 and 31383).

A smal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on December 9, 1982 at 10:45 A.H. Pet i t ioners appeared by Michael J.

steinhorn, cPA. The Audit  Divis ion appeared by Paul B. coburn, Esq. (rrwin

levy ,  Esq.  ,  o f  counse l - ) ,

ISSUES

I. Wlrether the results of a field audit which disclosed unreported income

was proper .
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I I .  Whether pet i t ioners'pa5nnent by check in an amount less than the

asserted def ic iencies for the years at issue, which check was cashed by the

Audit  Divis ionn const i tuted an accord and sat isfact ion with respect to said

asser ted  de f ic ienc ies .

FINDINGS OF FACT

1. Pet i t ioners herein, Kim H. Pon and lr tai  C. Porr l ,  t imely f i led a New

York State income tax resident return for the year 1975 and New York State and

New York City resident income tax reLurns for the years 1976 and 7977. Pet i t ioner

Kim H. Pon f i led New York State unincorporated business tax returns for the

years 7975' 1976 and 7977, wherein he reported the income generated from his

operat ion of a laundry.

2 .  0n  March  3 ,  1980,  the  Aud i t  D iv is ion  issued to  pe t i t ioners  four  (4 )

separate not ices of def ic iency. The fol lowing chart  represents a summary of

the aforementioned not ices of def ic iency:

Not ice Issued To Years

Kim & Idai Pon

Kim Pon

Kim & Wai Pon

7975 & 1916

1975 & 1976

1976  &  1977

T]rye of Tax

New York State Personal
Income

New York State
Unincorporated Business

New York State and
New York City
Personal Income

New York State
Unincorporated Business

Amount

$1  ,334 .  60

$  907 .12

$2 ,393 .  B0

Kim Pon t977 $  872 .86

1 Wui C. Pon is involved in this proceeding due solely to the f i l ing of
joint  income tax returns with her husband. Accordingly,  the use of the term
peti t ioner hereinafter shal l  pertain solely to Kim H. Pon.
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In addit ion to the tax asserted due in each of the four (4) not ices of

def ic iency, the Audit  Divis ion also assessed penalt ies pursuant to sect ions

685(b) and 685(c) of the Tax lar+ plus interest.

3.  The four (4) not ices of def ic iency were based upon a f ie ld audit  of

pet i t ioner 's personal and business books aad records. Using a cash avai labi l i ty

analysis to reconstruct income, the Audit  Divis ion determined that.  pet i t ioner

had under repor ted  h is  income by  97 ,L62.00  fo r  1975,  99 ,689.00  fo r  1 ,976 and

$18r307.00  fo r  1977.  In  add i t ion  to  the  asser t ion  tha t  pe t i t ioner  had under -

reported his income, the Audit  Divis ion also made some minor adjustments of a

technical  nature which pet i t ioner does not protest and, accordingly,  same wi l l

not be addressed hereinafter.

4.  In i ts cash avai labi l i ty analysis,  the Audit  Divis ion est inated that

pet i t ioner expended $10r000.00 in cash per year for personal l iv ing expenses.

I tems included in cash l iv ing expenses were such things as food, clothing,

recreat ion, entertainmenL, personal care, t ransportat ion, gi f ts and vacat ions.

The $10,000.00 f igure for personal l iv ing expenses paid by cash was est imated

by the Audit  Divis ion without.  discussion or consultat ion with pet i t ioner as to

the approximate amounts expended. The cash availability anal,ysis performed by

the Audit  Divis ion revealed Lhat few personal l iv ing expenses were paid by

check.

5. At the hearing held herein, an auditor f rom the Audit  Divis ion test i f ied

as to the average cost per family household for the year 1975, as determined

from a survey conducted by the Community Council of Greater New York. The

following chart represents a sunmary of the average yearly amounts which would

have been expended in 1975 by pet. i t ioner,  his wife and three chi ldren in

accordance with the aforementioned survey:



Food and grocery
Clothing
Recreat ion, entertainment,  etc.
Personal care i tems
Total

-4-

Husband

$1 ,058 .20
3A4 .20
592 .80
1 ,07  .L2

Wife

$ 902 .20
304.20
296.40
106.  08

3 Chi ldren

$2 ,184 .00
741 .00
226.20
124.80

92"-952.32
Grand Total s6-g4z-29

6. Pet i t ioner argued that the personal l iv ing expenses paid by cash as

est imated by the Audit  Divis ion of $10,000.00 or the amount determined pursuant

to the aforementioned survey of $6 ,947 .20 were both excessive given his family 's

l i fe  s ty le .  Pet i t ioner  tes t i f ied  tha t  he  spent  $20.00  per  week,  o r  a  to ta l  o f

$11040.00  per  year ,  on  food fo r  h is  en t i re  fami ly .  f t  was  a lso  pe t i t ioner 's

test inony Lhat his moLher,  a seamsLress, made al l  the clothes used by his

family and that only a negligble amount was spent on recreation and entertainment.

No credible documentary or other evidence was adduced at the hearing to support

the actual amount of pet i t ioner 's personal l iv ing expenses paid by cash during

the years at issue.

7. Pet i t ionerrs mother l ived with him and his family during the years at

issue and his father also resided in the same household unt i l  h is death sometime

in 1976. I t  is pet i t ioner 's content ion that his parents gave him money to help

support the family and meet everyday living expenses. No credible documentary

or other evidence was presented to support the amount of income earned by

pet i t . ioner 's parents during the years 1.975 and 1976 or the amount which pet i t ioner

al legedly received from said parents during these two years. For the year

I977 '  pe t i t ioner rs  mother  earned wage income o f  $5r710.00 .  Both  pe t i t ioner  and

his mot"her t.estified that the wages she earned were given to petitioner to help

support  the household. Net wages (gross wages less Federal ,  State, City and

Social  Securi ty tax withheld) received by pet i t ionerts mother in 'J.977 amounted

t o  $ 4 , 7 8 0 . 9 6 .



8' 0n his 1975 and 1976 New York State unincorporated business tax

returns pet i t ioner included in tot .al  income frorn business $892.00 and $140.33

of rental income, respectively. These amounts represent rental income generated

from pet i t ioner 's three-family house located aE 4L-69 53rd Street,  Woodside,

New York. Pet i t ioner,  his family and his mother and father resided in one-third

of the house, whi le the remaining two-thirds of the house was leased to others.

Pet. i t ioner 's rental  property at 47-69 53rd Street,  t r loodside, New York r+as not

used in or otherwise connected with the operat ion of his laundry.

9. 0n Apri l  17, 1981 pet i t ioner submitted a check to the Audit  Divis ion

in the amount of $41500.00. Typed on the back of said check was the fol lowing

statement:

"l{ithout admitting liability in full payment for all
outstanding tax l iabi l i t ies in sett lement for al l  years up
to  and inc lud ing  1977. , '

The check dated Apri l  17, 1981 was deposited by the Audit  Divis ion.

Pet i t ioner argued that the $41500.00 payment was tendered as the result  of  a

compromise settlement reached between his representative and an Audit Division

employee in the col lect ion sect ion of the Queens, New York Distr ict  0f f ice.

Pet i t ioner contends that a val id accord and sat isfact ion of the Audit  Divis ion's

larger claim resulted when the $41500.00 check was cashed by the Audit  Divis ion.

No evidence \{as adduced at the hearing to support either the existence or

execut ion of a compromise agreement.

10. Pet i t ioner did not argue nor l ras any evidence presented with respect

to the penalt ies asserted due pursuant to sect ion 685(b) of the Tax Law for

negl igence and sect ion 585(c) of the Tax law for fai lure to f i le and pay

est imated tax.
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CONCLUSIONS OF LAW

A. That the personal income tax imposed by Article 30 of the Tax Law and

Chapter 46, Ti t le T of the New York City Adnlnisrrat lve Code is by Lts own

terms tied into and contains essentially the same provisions as Article 22 of

the Tax Law. Therefore, in addressing the issues presented herein, unless

otherwlse specif ied al l  references to part icul-ar sect ions of Art lc le 22 sl : .al ' I

be deemed references (though uncLted) to the corresponding sect ions of Art ic le

30 and Chapter 46, Ti t le T.

B. That secttons 722 and 689(e) of the Tax Law places the burden of proof

on Pet.itioner and he has failed to produce any credible evidence to show that

his personal l iv ing expenses paid by cash were less than $6,947.20 per year.

That  add i t iona l  unrepor ted  income is  to  be  reduced by  $3 ,052.80  ($10,000.00  -

$6,947.20) f .or each year at issue to ref lect the reduct ion in personal lJ.v ing

expenses paid by cash.

C. That for the year 1977 additional unreported income l-s to be further

reduced by the sum of $3,I72.08, said sum represent l-ng funds given to pet i t toner

by his mother.  The sum of $3,172.08 ls computed in the fol lowing manner:

Gross wages
Less:  wi thhold ing and socia l

secur i ty  taxes
Less :  mo the r r s  cash  pe rsona l

l-iving expenses (deened
ident lca l  to  expenses of
pet l - t lonerrs wi fe - -

see Finding of  Fact  r f5rr )

Balance

$5 ,  700 .  o0

(919 .04 )

(  1 ,608 .88 )
F;iz3-&

That no adjustment can be made for the years 1975 and 1976 for funds

pet i t ioner may have received from his parents, as the record does not dlsclose

the amount of income his parents earned during these years or the amounts, l-f

any, which were given to pet i t ioner [Tax Law sect ion 689(e)] .



- 7 -

D.  That  ren ta l  income o f  $892.00  and $140.33  repor ted  on  pe t i t loner rs

1975 and 1976 unincorporated bustness tax returns, respect ively,  const i tutes

income generated fron the holding, leasing or managing of real  property.  Since

the rental  property ! t ras not used in or otherwise connected with pet i t ionerrs

unincorporated business, said rental  income is to be deleted frour untncorporated

business gross income (Tax Law sect ion 703(e) and 20 NYCRR 203.13).

E. That Art lc le 8, sect ion 171, paragraph f i f teenth of the Tax Law

provides the State Tax Comnission with;

t t . . .authori ty to compromise any taxes or any warrant or judgement for
taxes imposed by thls chapter, and the penalties and interest in
connection therewlth, if the tax debtor has been discharged in
bankruptcy, or is shor."n by proofs subnit ted to be insolvent. . . r l

That Art iele B, sect ion 171, paragraph eighteenth of the Tax Law, as

amended by Chapter L23 of the Laws of 1977 (effect ive May 13, 1977) r  provides

the State Tax Commission with:

t ' . . .authori ty to enter into a wri t ten agreement with any person,
re la t ing  to  the  l lab i l i t y  o f  such person. . . in  respec t  o f  any  tax  o r
fee  imposed by  the  tax  law. . . t t

F. That paragraphs f i f teenth and eighteenth of sect ion 171 of Art lc le 8

of the Tax Law provides for the exclusive method in which tax cases can be

compronised. That petitioner has not shown that he was discharged ln bankruptclr

nor has he subnit ted proofs as to his insolvency. I t  has not been shown that

pet i t ioner entered into a wri t ten agreement relat ing to his l iabi l i ty for the

years at issue. That no compromise was reached ln this matter within the

meaning and intent of  sect ion 171 of Art ic le 8 of the Tax Law. That the

principle of accord and sat isfact ion is not appl icable in the instant matter.

(See:  Botany  I ' Io rs ted  Mi l l s  v .  U .S. ,  278 U.S.  282;  Ray  Howard ,  15  TCM l I52 ;

Co lebank v .  Comm. ,  36  TCM 200;  G lauber  Va lve  Co.  Inc .  v .  q .S . ,  536 F .  Supp.

6 8 .  )
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G. That the pet i t lon of Klm H. Pon and Wai C. Pon is granted to the

extent indicated in Conclusions of Law rrBrr,  rrcrr  and I 'Drrr .supra; that the Audlt

Divison is directed to recompute the not ices of def ic iency consistent with the

decision rendered herein and the resultant tax due ls to be reduced by the

$4,500.00  payment  made by  pe t i t ioner  on  Apr i l  17 ,  1981;  and tha t ,  except  as  so

granted, the pet i t ion is in al l  other respects denled.

DATED: Albany, New York STATE TAX COMMISSION

JUL 151983
.-R&U,-"&- d"{c(^l*
PRESIDENT


