
STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

Roy R. Plum

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of NYS & NYC fncome
Tax under Art ic le 22 & 30 of the Tax law for the
Y e a r  1 9 7 7 .

That deponent further says
herein and that the address seL
of  the  pe t i t ioner .

Sworn to before me this
l8 th  day  o f  March ,  1983.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of TaxaLion and Finance, over 18 years of age, and that on
t"he 18th day of March, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Roy R. Plum, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Roy R. Plum
c,/o BenLon, Corcoran, Leib
20 Broad St . .
New York, NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuitody of
the united states Postal  service within the state of New york.

AFFIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said v/rapper is the last known address
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STATB OF NBI./ YORK

STATE TAX COMMISSION

In the Matter

Roy

the Pet i t ion

PIum

o f
o f
R .

AFFIDAVIT OF MAITING
for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of NYS & NYC Income
Tax under Art ic le 22 & 30 of the Tax law for the
Y e a r  L 9 7 7 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the l8th day of March, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Thomas C. McEvoy the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Thomas C. McEvoy
F.  J .  Hammes & Co.
722 E.  42nd St .
New York, NY 10168

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
18 th  day  o f  March ,  1983.

/.nt;il.li

..r;;,--*vri -1i"4
I i :-i I'AIT



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 18 ,  1983

Roy R. Plum
c,/o Benton, Corcoran, leib
20 Broad St .
New York, NY 10005

Dear  Mr .  P lum:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review
Pursuant  Lo  sec t ion(s )  690 & 1312 o f  Lhe Tax
review an adverse decision by the State Tax
under Art ic le 78 of the Civi l  Pract ice laws
the Supreme Court of the State of New York,
the  da te  o f  th is  no t ice .

aL the administrat ive level.
Law, any proceeding in court  to

Commission can only be inst i tuted
and Rules, and must be commenced in
Albany County, within 4 months from

Inquir ies concerning the computaLion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Litigation Unit
Albany, New York 72227
Phone / l  (518) 457'2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Thomas C. McEvoy
F.  J .  Hammes & Co.
122 E. 42nd St.
New York, NY 10168
Taxing Bureau's RepresenLat ive
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STATE OF NEW YORK

STATE T.{X COI,IHISSION

In  the  Mat te r  o f  the  PeL i t ion

o f

ROY R. PTU}I

for  Redeterminat ion of  a  Def ic iency or  for
Refund of New York State and New York City
Personal Income Tax under ArLicle 22 of the Tax
Law and Ti t le  T of  Chapter  46 of  the New York
City Administrative Code for Lhe Yeat 1977 .

DECISION

Pet i t ioner ,  Roy  R.  P lum,  c /o  Benton ,  corcoran ,  Le ib  &  co .  ,  20  Broad s t ree t ,

New york ,  New York  10005,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency

or for refund of New York StaLe and New York City personal income tax under

Art ic le 22 of the Tax Law and Tit le T of Cbapter 46 of the New York City

Admin is t ra t i ve  Code fo r  the  year  1977 (F i te  No.  28954)  '

A  fo rmal  hear ing  was he ld  be fore  Rober t . .A .  Couze,  Hear ing  0 f f i cer ,  a t  the

of f i ces  o f  the  Sta te  Tax  Conn iss ion ,  Two Wor ld  Trade Center ,  New York ,  New

Y o r k ,  o n  M a y  1 1 ,  1 9 8 2  a t , 9 : 1 5  A . M .  P e t i t i o n e r  a P p e a r e d  b y  F .  J .  H a m m e s  &  C o .

(Thomas C.  l l cEvoy ,  CPA) .  The Aud i t  D iv is ion  appeared by  PauI  B .  Coburn ,  Esq ' ,

( L a w r e n c e  A .  N e w m a n ,  E s q . ,  o f  c o u n s e l ) .

ISSIIE

Whether the sale of a membership on a stock exchange results in an ordinary

l oss  o r  a  cap iLa l  l oss .

FINDINGS 0F FAq

1.  0n June 19,  1978,  pet i t ioner ,  Roy R.  PIum, f i led h is  IT-201/208 New

York State Income Tax Resident  ReLurn for  1977.
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2 .  0n  the  reLurn ,  pe t . i t ioner  c la imed a  deduct ion

$ 1 5 5 , 0 0 0 . 0 0 .  A  r i d e r  a t t a c h e d  t o  L h e  r e t u r n  d e s c r i b e d

f o r

the

an ord inary  loss  o f

the aforemenLioned

l o s s  a s  f o l l o w s :

''NY STOCK EXCHANGE IIEMBERSHIP -

DATE ACQUTRXD 02lr1/65 DATE SoLD 71/25/77

GROSS SALES PRICE

ADJUSTED BASIS
COST OR OTHER BASIS 2OO.OOO
TOTAI ADJUSTED BASIS 2OO,OOO.OO

T0TAI  GAIN 0R LoSS -155,000.00

T0TAI GArN 0R LOSS FR0M OTIIER THAN CAprTAt ASSETS -155,000.00"

3 .  0n  January  17 ,  1979,  the  Aud i t  D iv is ion  issued a  Sta tement  o f  Aud i t

Chaages aga ins t  pe t iL ioner .  The Sta tement  asser ted  add i t j .ona l  income tax  due

for  the  year  1977,  on  the  bas is  tha t  the  loss  oo  the  sa le  o f  a  s tock  exchange

rnembersh ip  (seat )  cons t i tu ted  a  cap i ta l  Ioss  ra ther  than an  ord inary  loss .

4 .  0n  January  30 ,  1980 the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

f o r  1 9 7 7  a g a i n s t  p e t i t i o n e r  f o r  $ 8 , 4 7 4 . 9 6  i n  a d d i t i o a a l  t a x  d u e  a n d  $ 1 , 5 3 4 . 5 1

in penalty and/or i -nterest due.

5 .  The Aud i t  D iv is ion  in  i t , s  answer  t .o  the  pe t i t ion ,  aver red  Ehat  the

amoun l  o f  add i t iona l  tax  due,  as  s ta t ,ed  in  Lhe No l ice  o f  Def ic iency ,  shou ld  be

r e d u c e d  b y  $ 3 1 6 0 0 . 0 0 .  A s  a  r e s u l t ,  t h e  t o t a l  t a x  d u e  w a s  r e d u c e d  t o  $ 4 , 8 7 4 . 9 6

p lus  peaa l ty  and/or  in te res t .

6.  The pet. i t ioner did not of fer any argument relat ing to mit igat ion of

t h e  a s s e r t e d  p e n a l t i e s .

CONCLUSIONS OF IAW

A.  That  sec t . : -on  I22 l

de f ine  "cap i ta l  asse t . r r  to

of the InLernal Revenue

inc lude a l l  p roper ty  he ld

45  , 000 .00

C o d e  a n d  T r e a s .  R e g .  1 . 1 . 2 2 1 - 1 ( a )

by t .he Laxpayer (whether or
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no t  connected  w i th  h is  t rade or  bus iness) ,  w i th  cer ta in

seat  does  no t  meet  any  o f  the  exc lus ions  o f  sec t ion  7227

a  c a p i t a l  a s s e t .

Not. ice of  Def ic iency is  sust .a ined

DATED: Albany, New York

MAR 1 B 1983

exc lus ions .  The

and is  there fore

B.  That  the  sa le  o f  the  s t .ock  exchange seat  cons t i tu tes  the  sa le  o f  a

cap i ta l  asseL (Munson v .  Com{r iss ioner ,  100 f .2d  353) .  There fore ,  the  loss

der ived  f rom the  sa le  o f  sa id  seat  i s  a  cap i ta l  loss  pursuant  to  In te rna l

Revenue Code sec t ion  1212(b)  and is  sub jec t  Lo  the  l in i ta t ions  prescr ibed in

sec t ion  i2 i1 (b)  (See:  In  the  Mat te r  o f  uhe Pet i t ion  o f  John Peppe,  J r .  and

{or lene Peppe,  S ta te  Tax  Commiss ion ,  November  27 ,  1981;  and Ia  the  Mat te r  o f

the  Pe l i t , ion  o f  John \ , / .  Geary  I I ,  S ta te  Tax  Commiss ion ,  November  27 ,  1981) .

C. That.  the pet i t ion is granted to the extent that the amount of addit ional

t a x  d u e  i n  t h e  N o t i c e  o f  D e f i c i e n c y  i s  t o  b e  r e d u c e d  b y  $ 3 , 5 0 0 . 0 0 ,  a s  p r o v i d e d

in  F ind ing  o f  Fac t  "5"  1  the  pe t i t ion  is  oLherwise  den ied  and the  ba l -ance o f  the

STATE TAX COM},IISSION

PRESIDENT


