
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

leroy A. & Helga A. Petersen

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Article 22 of the Tax law for the Year
1962.

ATFIDAVIT OF MAIIING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and tr'inance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Corrected Decision by
cert i f ied mai l  upon Leroy A. & I le lga A. Petersen, the pet i t ioners in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

leroy A. & Helga A. Petersen
78 W.  Bro ther  Dr .
Greenwich, CT

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the Stat.e of New York.

That deponent further says that. the said addressee is the petitioner
herein and thaL the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
6 th  day  o f  May,  1983.

AUIIiORIZED ?O ISTERg4rHS Pr,rRsuANT IO
sEcrroN l?4

TAI IJAT
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 122?7

Ylay 6, 1983

Leroy A.  & Helga A.  Petersen
78 W. Brother  Dr .
Greenwich, CT

Dear  Mr .  &  Mrs .  Petersen:

Please take not ice of the Corrected Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right
Pursuant to sect ion(s) 690 of the
adverse decision by the St.ate Tax
Art ic le 78 of the Civi l  Pract ice
Supreme Court of the State of New
date  o f  th is  no t ice .

of review at the administraLive 1evel.
Tax Law, any proceeding in court  to review an
Commission can only be inst i tuted under

Laws and Rules, and must be commenced in the
York, Albany County, within 4 months from the

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Li t igat ion Unit
Albany, New York L2227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

c c : Petit ioner' s Representative
George J. Noumair
Whitman & Ransom
522 Fifth Ave.
New York, NY 10036
Taxing Bureauf s Representative



STATE OF NEI,J YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

LEROY A. and IIEtrGA A. PETERSEN

for Redeterminat ion of a Def ic iency or for
Refund of Personal income Tax under ArLicLe 22
of the Tax Law for the year \962.

CORRECTED
DECISION

Pet i t ioners ,  Leroy  A.  and He lga  A.  Petersen,  West  Bro ther  Dr ive ,  Greenwich ,

Connect icut,  f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income tax under Art ic le 22 of the Tax Law for t}rre Year 1962 (Fi le

No.  34199) .

A formal hearing was held before AIfred Rubenstein, Hearing Off icer,  at

the off ices of the state Tax commission, state campus, Albany, New york, on

August  1 ,  7967 aL  9 :30  A.M.  Pet i t ioners  appeared by  Hughes,  Hubbard ,  B la i r  &

R e e d ,  E s q s . ,  ( J o h n  w .  F a g e r ,  E s q .  a n d  w i l l i a m  L e e  J o h n s o n ,  E s q . ,  o f  c o u n s e r ) .

ISSI.]E

Whether pet i t ioners, as nonresidents, properly reported income from New

York  sources .

FINDINGS OF FACT

1. The pet i t ioners t imely f i led a New York State Nonresident Income Tax

Return for the year 7962. The nonresidency of the pet i t ioners is not in issue.

2 .  0n  October  11 ,  1965,  Lhe Income Tax  Bureau issued a  Not ice  o f  Def ic iency

for the year 7962 to the petitioners under file number 2-6765242 in the amount

o f  $13,059.95  p lus  s taLuLory  in te res t .  The de f ic iency  was based upon a  f ind ing

by the Income Tax Bureau that amounts received by pet i t ioner Leroy Petersen

under an incent ive compensat ion plan of Ot is Elevator Company were subject



-2-

New York State income tax and that an allocation of business income made on

pet i t ionerst return was improper.

3 .  The pe t i t ion  was t ime ly  f i led .

4. During the years 1949 through 1961, LeRoy A. Petersen l i tas enployed by

Otis Elevator Company. At the t ine of his ret l rement,  Mr. Petersen was president,

chlef execut ive off i -cer,  and a director.  After ret i rement,  he cont inued as a

direetor and member of the Executive Committee and was elected chairman of the

Board of Directors. The pr incipal-  execut ive off ices of the company are in New

York  C i ty .

During the years 1949 through 196I Mr. Petersen spent an average of

74.628 percent of his working days wlthln New York State.

5. In connect ion with his ret i rement,  tn 1962 Mr. Petersen received

$185r877.45 from the Incent ive Compensat ion Plan of Ot is Elevator Conpany (as

revised to January 1, 1962).  This benef i t  was paid in cash. Addlt ional

payments under the plan were to contLnue for f i f teen years.

6. During the year 1962, Mr. Petersen served as a director of ten corpor-

at ions and received remunerat lon of $50,856.00 in the form of retainer fees and

fees for at tendance when required. Mr. Petersen reported al l  of  the attendance

fees, but excluded half  of  the retai-ner fees on the basis that he spent no more

than half of his working tl-me in New York State during 1952 and the fact that

the retainer fees were not t led to services in New York State. The retainer

fees were payable, regardless of whether Mr. Petersen performed any services in

New York (or for that matter,  anywhere).  Mr. Petersen rdas never cal led upon

for consultat ion services other than during attendance at committee meetings or

directors I  meetings except for occasional telephone cal ls recelved at his home
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frorn two such corporat ions, and no support ing data has been submitted ln proof

of any r ight to al locat ion of fees for such occasional-  telephone consul- tat ions.

The pet i t ioners have fai led to prove that any of Mr. Petersenrs

services for any of the corporat ions were requLred to be performed outside the

State of New York or that any such services performed by hlm outside the State

of New York were for other than his own convenience.

7. The Notice of Def lc iency was computed in part ,  by al lowing pet i t ioners

credit  for est imated tax in the amount of $1 ,240.97, as clained on the 1962

return. Income Tax Bureau records indicate that pet i t loners are ent i t led to an

addi- t ional est imated tax credit  of  $454.03, which was pet i t ionersr 1961 overpay-

ment that was appl ied to their  1962 est imated tax account,  but not c laimed by

pet i t ioners on their  return.

CONCLUSIONS OF LAI^I

A. That the payment of $185,877.45 received by pet i t ioner Leroy Petersen

(Finding of Fact t t5t t  supra) from the Incent ive Compensat ion Plan of Ot ls

Elevator Company const i tuted the payment of an annuity.  
l  (S..  Matter of  Linsley

v .  Ga l ln ran ,  38  A.D.2d 367,  a f f td , .  33  N.Y.2d  863. )  There fore ,  sa id  benef i t  l s

not  inc ludib le in  the New York income of  pet i t ioner  Leroy Petersen,  a nonresident

lndiv idual .

B. Income in the form of directorfs remunerat ion for the year L962

const i tutes payment for services attr ibutable ent irely within the State of New

York in the amount of $50,856.00 and is subject to New York State income tax.

I  
ta  is  noted that

1 3 1 . 4 ( d ) .
the year at issue is pr lor to the adopt ion of 20 NYCRR



C.  Tha t  t he  No t i ce  o f  De f i c i ency

the pet i t ioners is  to  be recomputed in

Conclus ion of  Law t tAt t  supra.

DATED: Albany, New York

-4-

d a t e d  O c t o b e r  1 1 ,  1 9 6 5 ,

accordance with Finding

issued against

of  Fac t  t tT t t  and

STATE TAX COMMISSION

MAY 0 6 1983
PRESIDENT

*\ OrN
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

May 6,  1983

teroy A. & Helga A. Petersen
78 hr. Brother Dr.
Greenwich, CT

Dear  Mr .  &  Mrs .  Petersen:

Please take not ice of the Coruect.ed Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at. the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Arti.cle 78 of the Civil- Practice Laws and Ru1es, and must be commenced in the
Supreme Court of the SLate of New York, Albany CounLy, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Albany, New York 12227
Phone # (518) 457-207A

Very truly yours,

STATB TAX COMMISSION

Petit ioner' s Representative
George J. Noumair
Whitman & Ransom
522 Fifth Ave.
New York, NY 10036
Taxing Bureau' s Representative



STATE OF NEI,J YORK

STATE TAX COMMISSION

fn the Matter of the pet i t ion

o f

LEROY A. and IIEIGA A. PETERSEN

for Redeterminat ion of a Def ic iency or for
Refund of Personal income Tax under Article 22
of the Tax law for the year 1962.

CORRECTED
DECISION

Pet i t ioners ,  le roy  A.  and He lga  A.  Petersen,  West  Bro ther  Dr ive ,  Greenwich ,

Connect icut,  f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income tax under Art ic le 22 of the Tax Law for the Year 7962 (FiLe

No.  34199) .

A formal hearing was held before Alfred Rubenstein, Hearing Off icer,  at

the off ices of the state Tax commission, state campus, Albany, New york, on

August  1 ,  7967 aL  9 :30  A.M.  Pet i t ioners  appeared by  Hughes,  Hubbard ,  B la i r  &

Reed,  Esqs . ,  (John t r { .  Fager ,  Esq.  and Lr i l r iam Lee Johnson,  Esq. ,  o f  counse l ) .

ISSI]E

l{hether pet i t ioners, as nonresidents, properly reported income from New

York  sources .

FINDINGS OF FACT

1. The pet i t ioners t imely f i led a New York State Nonresident Income Tax

ReLurn for the year 7962. The nonresidency of the pet i t ioners is not in issue.

2 .  0n  October  11 ,  1965,  the  Income Tax  Bureau issued a  Not ice  o f  Def ic iency

for the year 1962 to the petitioners under file number 2-6765242 in the amount

o f  $13r059.95  p lus  s ta tu to ry  in te resL .  The de f ic iency  was based upon a  f ind ing

by the Income Tax Bureau that amounts received by pet i t ioner leroy Petersen

under an incent ive compensat ion plan of Ot is Elevator Company were subject to
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New York State income tax and that an allocatlon of business incone made on

pet i t ioners I  return was improper.

3. The pet i t ion was t inely f i1ed.

4. During the years 1949 through 1961, LeRoy A. Petersen was enployed by

Otis El-evator Company. At the t ime of his ret i rement,  Mr. Petersen was president,

chlef execut ive off icer,  and a dlrector.  After ret i rementr he cont inued as a

director and member of the Executl-ve Committee and was elected chairman of the

Board of Directors. The pr incipal execut ive off ices of the company are in New

York  C i ty .

During the years 1949 through 1961 Mr. Petersen spent an average of

74.628 percent of hls working days within New York State.

5. In connect ion with his ret i rement,  in 1962 Mr. Petersen received

$185,877.45 from the Incent ive Compensat ion Plan of Ot is Elevator Conpany (as

revised to January 1, 1962).  This benef i t  was paid in cash. Addit ional

payments under the plan were to cont inue for f i f teen years.

6. During the year 1962, Mr. Petersen served as a director of ten corpor-

at ions and received remunerat ion of $50,856.00 in the form of retalner fees and

fees for at tendance when required. Mr. Petersen reported al l  of  the attendance

fees, but excluded half  of  the retainer fees on the basis that he spent no more

than half of his worklng time in New York State during 1962 and, the fact that

the retainer fees were not t ied to services in New York State. The retainer

fees were payable, regardless of whether Mr. Petersen performed any services in

New York (or for that matter,  anywhere).  Mr. Petersen nas never cal l -ed upon

for consultat ion services other than during attendance at committee meetings or

directors I  meetings except for occasional telephone cal ls received at his houre
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f rom two such corporat lons,  and no support ing data has been subni t ted in  proof

of  any r ight  to  a l locat ion of  fees for  such occasional  te lephone consul tat ions.

The pet i t ioners have fa i led to prove that  any of  Mr.  Petersents

serv ices for  any of  the corporat ions were requi red to be per formed outs ide the

State of  New York or  that  any such serv ices per formed by h i rn outs ide the State

of  New York were for  other  than h is  own convenience.

7.  The Not ice of  Def ic iency was computed in par t r  by a l lowing pet i t ioners

credi t  for  est l -mated tax in  the amount  of  $1 ,240.97,  as c la imed on the 1962

return.  Income Tax Bureau records indicate that  pet i t ioners are ent i t led to an

add i t i ona l  es t i na ted  tax  c red i t  o f  $454 .03 ,  wh i ch  was  pe t i t i one rs t  1961  ove rpay -

ment  that  was appl ied to thei r  1962 est imated tax account ,  but  not  c la imed by

pet i t ioners on thei r  return.

CONCLUSIONS OF LAli

A. That the paynent of $185 1877.45 received by pet i t ioner Leroy Petersen

(Finding of Fact t '5" supra) from the Incent ive Conpensat ion Plan of 0t is

Elevator Cornpany constituted the payment of an annuity. 
l 

1S." Matter of Linsley

v .  G a l l m a n ,  3 8  A . D . 2 d , 3 6 7 ,  a f f r d .  3 3  N . Y . 2 d  8 6 3 . )  T h e r e f o r e ,  s a i d  b e n e f l t  i s

not includible in the New York income of pet i t ioner Leroy Petersen, a nonresident

individual.

B. Income in the form of directorts remunerat ion for the year 1962

const i tutes payment for services attr ibutable ent irely wtthin the State of New

York in the amount of $50,856.00 and is subject to New York State ineome tax.

I  
t t  i s  no ted  tha t

1 3 1 . 4 ( d ) .
the year at issue J.s pr ior to the adopt ion of 20 NYCRR



C.  That  the  Not ice  o f  Def ic iency

the pet i t ioners is to be recomputed in

Conclusion of Law t tAtt  supra.

DATED: Albany, New York

IVIAY 0 6 1983

-4-

d a t e d  O c t o b e r  1 1 ,  1 9 6 5 '

accordance with Finding

issued agalnst

of Fact t tTtt  and

STATE TAX COMMISSION




