
STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Es ta te  o f  Tess ie  Peters

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Years
1 9 7 5  &  1 , 9 7 6 .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
2 1 s t  d a y  o f  O c t o b e r ,  1 9 8 3 .

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
21-s t  day  o f  October ,  1983,  she served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon EsLate of Tessie Peters, the pet i t ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Es ta te  o f  Tess ie  Peters
c /o  C leopat ra  Deones,  Execut r i x
5 9  B r i a r c l i f f  R d .
Mountain Lakes, NJ 07046

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exi luslne caru and cui lody of
the united States Postal  service within the state of New York.

AI'FIDAVIT OF MAITING

that.  the said addressee is the pet i t ioner
forth on said wrapper is the last known address

Uv'j

AU1TiORIZED TC ADMINISTER
0.,i-':i-15 FUiiSUANi f0 TAX IJAW
5;CTIOI I  i74



STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Pet i t ion
o f

Es ta te  o f  Tess ie  Peters

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 5  &  L 9 7 6 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Comrnission, over 18 years of age, and that on the
21s t  day  o f  0c tober ,  1983,  she served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon John B. Riordan the representat j -ve of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

John B. Riordan
74 Triniluy Place
New York, NY 10006

and by  depos i t ing  same enc losed in  a  posLpa id  p roper ly  addressed wrapper  in  a
(post.  of f ice or off ic ial  depository) under the exl lusive care and custody of
the United States Postal  Service within the State of New York.

That deponenL further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last.  known address of the representat ive of the pet i t ioner.

Sworn to before me this
2 1 s t  d a y  o f  0 c t o b e r ,  1 9 8 3 .

AUTI{ORIZED ?O ADI.IINISTER
91i!! Ft,nsu;it{T ro TAx LAl[lSECTIOIT 1?4



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0c tobe r  21 ,  1983

Estate of  Tess ie Peters
c/o Cleopatra Deones,  Executr ix
59  B r ia rc l i f f  Rd .
Mountain Lakes, NJ 07046

Dear Ms Deones:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of t .ax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - Lit igation Unit
Building /19 State Campus
Albany, New York 12227
Phone /t (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner '  s  Representa t ive
John B. Riordan
74 Trini ty P1ace
New York, NY 10006
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ESTATE OF TESSIE PETERS

for RedeterminatLon of a Deficiency or for
Refund of Personal Incone Tax under Atticl.e 22
of the Tax Law for the Years 1975 and 1976.

DECISION

Pet i t loner ,  Es ta te  o f  Tess le  Peters ,  c fo  C leopat ra  Deones,  59  Br ia rc l i f f

Road, Mountain Lakes, New Jersey 07046, filed a petition for redetermlnation of

a deficiency or for refund of personal income tax under Article 22 of the Tax

Law for rhe years 1975 and 1976 (Fl le No. 34963).

A forrnal hearlng was held before Arthur Bray, Hearing Officer, at the

offices of the State Tax Cornnission, Two l{orl-d Trade Center, New York, New

York, onMarch 16, 1983 at 1:15 P.!1.,  with al l  br lefs to be submltted by

June 6, 1983. Pet i t ioner appeared by John B. Riordan, Esq. The Audlt  Divis lon

appeared by John P. Dugan, Esq. (Angel-o A. Scopel l i to,  Esq.,  of  counsel) .

ISSUE

tlhether the lncome whlch was derlved by a nonresident fron interest

attributable to the Lnstall-ment sale of real property constituted income

subject to New York State personal income tax.

FINDINGS OF FACT

l.  On September 30, L97I,  Tessie Peters, who was then a resident of New

York, sold her interest in certaLn real propertyr i .e.  a hotel ,  located l-n the

City of Long Beach, New York. As part  of  the conslderat lon for the sale,

Ms. Peters received a mortgage note provi.ding for monthly payments of princlpal
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and interest unt i l  September 30, 1991. The mortgage note rras secured by a

subordinated purchase money mortgage on the property conveyed.

2. In October,  1974, Ms. Peters moved from her resldence in New York and

became a resldent of Flor ida.

3. Ms. Peters f i led a New York State Income Tax Resident Return for 1975.

On this return, Ms. Peters reported the interest income ar is ing from the sale

of the real property.  She also reported and paid a tax due of $6'702.63.

4. Ms. Peters died on December 14, 1976 whl l -e a resldent of Flor ida.

5 .  On September  10 ,  1977,  the  Es ta te  o f  Tess ie  Peters  ( r rEs ta te" )  f t led  an

amended New York State Income Tax Nonresident Return f.or L975 and a New York

State Income Tax Nonresident Return fot 1976. To the extent relevant herein,

the amended return for L975 did not report any interest lncone subject to New

York State tax and claimed a refund in the amount of $6,363.31. Slmi lar ly,  the

return for L976 did not report any interest income as subject to New York State

tax  and c la imed a  re fund o f  $4 ,467.6L .

6. After the fil ing of the returns, the Audit Division issued a Statement,

of Refund Adjustment for the years 1975 and 1976. To the extent at lssue

herein, the Statement of Refund Adjustment explained that the interest income

arising fron the sale of the real-  property was incl-udible in pet i t ionerrs

income. Accordingly, for the year L975, the Audit Divislon included interest

income in the amount of $311285.00. This resulted ln a refund computed to be

due by the Audit  Divis ion of $2,850.83. For rhe yeat 1976, the Audit  Dlvis ion

included interest income in the anount of $28r388.00 resulting in a refund

computed to be due by the Audit  Divis lon of $1,751.88.

7. On Septenber 13, 1978, pet i t ioner f i led Clains for Credit  or Refund of

Personal Income Tax and/or Unincorporated Buslness Income Tax ln the anount of
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93 ,512.11  fo r  1975 and in  the  amount  o f  $2 ,715.51  fo r  L976,  Each c la lm s ta ted ,

in essence, that the interest was received pursuant to a promissory note held

by the taxpayer and that, since the taxpayer was a nonresident, the interest

income was nontaxable.

8. 0n August 27, 1979, the Audit  Dl-vis lon lssued a formal NotLce of

Disal lowance to the Estaters claim for refund in ful l .

CONCLUSIONS OF LAW

A. That sect lon 632(b)(2) of the Tax Law provides that:

I'Income from intangible personal property, lncLuding annulties,
dividends, interest, and gains from the disposltion of intangible
personal property, shall constitute income derived from New York
sources only to the extent that such lncome ls from property enployed
Ln a business'  t rade, profession or occupat ion carr ied on in thls
s ta te .  r r

B. That the interest income received on the note arising from the sale of

the real property was not incone t t . . . f rou property employed ln a business

t rade,  p ro fess ion ,  o r  occupat ion  car r ied  on  in  th ls  s ta te . r r  [Tax  Law 5532(b) (2 )1 .

The interest income was at.trlbutable to the mortgage note; that Ms. Peters

appears to have operated the real property as a business, L.e. a hotel ,  would

not  a l - te r  tha t  fac t  (S" "  Mr t t " r  o f  Ep" t .  . ,  89  A.D.zd  256) .

AccordLngly, this in.terest income is not subject to New York State personal

income tax and the Audtt Dlvislon ls dl-rected to grant petltl-onerrs claims for

refund.

C. That the pet i t ion of

Not ice of Disal lowance dated

DATED: A1-bany, New York

ocT z t 1983

the Estate of Tessie Peters is granted and the

August 27, 1979 is cancel- led.

STATE TAX COMMISSION


