
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Sebast ian & Theresa Pace

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Article 22 of the Tax Law for the Year
7 9 7 3 .

AFFIDAVIT OF UAIIING

State of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that he is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 10th day of January, 1983, he served the within not ice of Decision
by cert i f ied mai l  upon Sebast ian & Theresa Pace, the pet i t ioners in the within
proceedi.nS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Sebast ian & Theresa Pace
261 Stan Hope St . , {l2L
Brooklyn, NY 71237

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the united states Postal  Service within the state of New york.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me th is
10th day of  January,  1983.

OATHS PURSUANT fO ?AX I,AW
SECTIOI I74



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  10 ,  1983

Sebast ian & Theresa Pace
261 Stan Hope St.  ,  l l2L
Brookllm, NY 77237

Dear  Mr .  &  Mrs .  Pace:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at Lhe adninistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - Li t igat ion Unit
A1bany, New York 1,2227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau' s Representat ive
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SEBASTIAN and THERESA PACE

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax Law for the Year 1973.

DECISION

Peti t ioners, Sebast ian and Theresa Pace, 261 Stanhope Street,  Apartment

2L, Brooklyn, New York 11237, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Art ic le 22 of the Tax law for the

year 1973 (Fi le t ' to.  23497).

A  fo rmal  hear ing  was he ld  be fore  Rober t  A .  Couze,  Hear ing  0 f f i cer ,  a t  the

off ices of the State Tax Commission, Two l^ lor ld Trade Center,  New York, New York

on May 21 ,  1981 a t  1 :45  P.11 .  Pet i t ioners  appeared pro  se .  The Aud i t  D iv is ion

appeared by  Ra lph  J .  Vecch io ,  Esq. ,  (Sarnue l  Freund,  Esq. ,  o f  counse l ) .

ISSIIE

Whether petit ioner

offset of his gambling

Sebast ian  Pace sus ta ined

winnings by his gambling

his burden of proving the

l o s s e s .

FINDINGS OF FACT

1.  Pet i t ioners ,  Sebast ian  Pace and Theresa Pace,  t ime ly  f i led  the i r  1973

IT-201 New York State Income Tax Resident Return and their  1973 1040 U.S.

Individual Income Tax Return. 0n both reLurns, Sebast ian's occupat ion was

l i s ted  as  longshoreman and Theresats  was l i s ted  as  housewi fe .

2. Two successive consents extending the period of l imitat ion for assessment

th rough Apr i l  15 ,  7979,  were  va l ida ted  February  23 ,  L977 and October  21 ,  1977.
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3 .  0n  February  14r  1977 and on  Apr i l  4 ,  7978,  the  Aud i t  D iv is ion  issued

respecLively a Statement of Audit  Changes and a Not ice of Def ic iency against

pet i t ioners imposing addit ional income tax l iabi l i ty for the tax year 7973.

4. The Statement of Audit  Changes stated as fol lows:

I tSince you fai led to submit the information requested, gambl ing
losses  c la imed in  amount  o f  $98 1204.40  are  d isa l lowed.  As  a
result  of  this disal lowance your return is being adjusted as
f o l l o w s :

Total  Income Per Federal  Return
less: State fncome Tax Refund

Total  New York fncome
Less: Standard Deduct ion

Exemptions (5)
New York Taxable Income

Tax on Above
Tax Previously Stated

$2,  o0o  .00
3 ,250 .00

$L04 ,047  .27
145  . 90

$103 ,901 .37

5  , 250 .  0o
$  98 ,651 .37

$  13 ,707 .77
40 .04

Addi t iona l  Persona l  Income Tax  $13,067.67"

5 .  Dur ing  the  year  in  i ssue,  pe t i t ioner  Sebast ian  Pace der ived  gross

income from various sources. One source was gambling winnings from wagering

o n  h o r s e  r a c e s .

6. The total  amount of horse race winnings reported for the year 1973

was $981204.40 .  Aga ins t  th is  sum,  pe t i t ioners  asser t  gambl ing  losses  to ta l ing

$ 9 8 , 2 0 4 .  4 0  .

7 .  0n  June 13 ,  1975,  pe t i t ioners  submi t ted  the i r  los ing  be t t ing  t i cke ts

to the Audit  Divis ion for examinat ion. These t ickets ref lected losses in

excess of the amount claimed on pet i t ioners return. The examinat ion of the

los ing  t i cke ts  revea led  ba tches  o f  c lean t i cke ts ,  w i th  success ive  ser ia l

numbers ,  o f  be ts  p laced on  the  same horse(s )  in  the  same race .  Bets  were

p laced a t .  o f f - t rack-be t t ing  loca t ions  and a t  severa l  d i f fe ren t  race  t racks .
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CONCIUSIONS OF tAW

A. That pet i t ioners have sustained their  burden of proof required by

sec t ion  689(e)  o f  the  Tax  Law in  es tab l i sh ing  tha t  gambl ing  losses  were

incurred to the extent of winnings.

B. That.  the pet i t ion of Sebast ian Pace and Theresa Pace is granted and

the  Not ice  o f  Def ic iency  issued on  Apr i l  4 ,  1978,  i s  cance l led .

DATED: Albany, New York STATE TAX C0MMISSION

JAN 1 0 1983


