
STATE OT NEW YORK

STATfi TAX COMMISSION

fn the Matter of the Petition
o f

San Ottaiano
AI'FIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the
Year  1977.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Sam Ottaiano, the pet i t ioner in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Sam Ottaiano
61 Wingan Hauppauge Rd.
I s l i p ,  N Y  1 1 7 5 1

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of Ner+ York.

That deponent further says that tbe said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me [his
6th day of May, 1983.

AUTHORIZED 10 ADTINISTE'R
OATHS PIJRSUANT 10 rAX IllIW
SECTION :.7{



STATE OF I{EW YORK

STATE TAX COUMISSION

In the Matter of the Pet i t ion :
o f

Sam Ot.taiano
ATTIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the
Y e a r  1 9 7 7 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mail upon Joseph F. Boylan the representative of Lhe petitioner in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Joseph F. Boylan
87 Shergl  Cresent
Smithtown, NY 1L787

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
Lhe United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
6 th  day  o f  May,  1983.

AUIHORIZED TO ADIIINIS
0ATHS PIIRSUANI f0 fAX lrlf
sDclroN 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

May 6,  1983

Sam Ottaiano
61 Wingan Hauppauge Rd.
I s l i p ,  NY  11751

Dear l l r .  Ottaiano:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right
Pursuant to sect ion(s) 690 of the
adverse decision by the State Tax
Art ic le 78 of the Civi l  Pract ice
Suprene Court of the State of New
date of this not ice.

of review at the administrat ive leveI.
Tax law, any proceeding in court to review an
Commission can only be instituted under

taws and Rules, and must be corrmenced in the
York, Albany County, within 4 months from the

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Albany, New York 1,2227
Phone // (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
Joseph F. Boylan
87 Shergl  Cresent
Smithtown, NY 11787
Taxing Bureau' s Representative



STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SAM OTTAIANO DECISION

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law for the Year 7977.

Pet i t ioner ,  Sam Ot ta iano,  61  l { ingan Hauppauge Road,  Is l ip ,  New York  11751,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax  under  Ar t i c le  22  o f  the  Tax  Law fo r  the  Year  1977 (F i le  No.  28506) .

A  smal l  c la ims hear ing  was he ld  be fore  A l len  Cap lowa i th ,  Hear ing  Of f i cer ,

at the off ices of the State Tax Commission, Two ldor ld Trade Center,  New York,

New York ,  on  Ju ly  16 ,  1982 a t  10 :45  A.M.  Pet i t ioner  appeared w i th  Joseph F .

Boy lan .  The Aud i t  D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.  ( I rw in  luoy ,  E"q . ,

o f  c o u n s e l ) .

ISSUE

hlhether  Ot ta iano Sam Meat  Market ,  Inc.  and

MarkeL ,  I nc . ,  had  fu l l y  pa id  t he  New York  S ta te

f rom the hrages of  thei r  employees for  the year

pena l t y  asse r ted  aga ins t  pe t i t i one r  pu rsuan t  t o

Sam Ottaiano Brentwood Meat

personal income taxes withheld

1971, thereby el iminat ing the

sec t ion  685(g)  o f  the  Tax  Law.

FINDINGS OF FACT

1. Pursuant to a StatemenL of Def ic iency issued to pet i t ioner on August

1979,  Ot ta iano Sam Meat  Marke t ,  Inc . ,  739 Suf fo lk  Avenue,  Bren twood,  New York

1'7717, fai led to pay over the New York State personal income taxes withheld

from the wages of i ts employees for the period January 1, 1977 through August

7977 in  the  amount  o f  $2 ,728.20 .  Accord ing ly ,  a  Not ice  o f  Def ic iency  was

27 ,

31 ,
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issued under the same date wherein a penalty was

pursuant to sect ion 695(g) of the Tax Law for an

from Ottaiano Sam Meat Market,  Inc. Such penalty

that pet i t ioner was a person required to col lect

pay over the New york st.ate withholding taxes of

w i l l fu l l y  fa i led  Lo  do  so .

2. Pet. i t ioner accepted the responsibi l i ty

taxesl however,  he argued that such taxes vrere

the  year  a t  i ssue here in .

asser ted  aga ins t  pe t i t ioner

amount equal to said taxes due

was asserted on the grounds

truthful ly account for and

said corporat ion, and that he

for any unpaid withholding

ful ly paid over to the State for

3 '  The actuar computat ion of the def ic iency herein is properly ex' la ined

in the answer to the perfected pet i t ion issued by the Department on March 23,

1982' Paragraph f ive (5) of such ansrder al leges aff i rmativery that:
t 'Pet i t ioner remit ted two (2) sets of Emproyee l{ i thhording
and rax statements (rr-2102) for the year in issue showinga total  of  tax withheld of $4,822.68. payments were madein  rhe  

?To*" t  o f  g2 ,094.4g ,  leav ing  a  ba lance o f  tax  due o f
$ 2 , 7 2 8 . 2 0  . t l

4 '  The withholding taxes at issue were with respect to two ent i t ies;

ottaiano sam Meat Market,  rnc.,  753 Suffork Avenue, Brentwood, New york, and

sam 0ttaiano Brentwood Meat Market,  rnc.,  Brentwood Road, Brentwood, New york.

rn computing the def ic iency, the Audit  Divis ion combined the total  taxes

withherd and paid by both of said ent i t . ies since i t  ar leged that both had f i red

under ident i f icat ion number l l_203408g.

5'  The 1977 Reconci l iaLion of rax i { i thhetd -  Monthly Fi ler,  submi.t ted for
0ttaiano sam l{eat Market,  rnc.,  reported totar taxes withheld of $2 1063.gg and

to ta l  taxes  pa id  o f  $2 ,0g4.48 .  These amounts  a re  subs tan t ia ted  v ia  cop ies  o f

wage and tax statements, copies of checks submitted in payment and an rncome

Tax Bureau computer pr intout.
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6. Sam Ottaiano Brentwood Meat Market,  Inc. withheld New York State

income taxes for L977 total l ing $2,758.80 pursuant to the wage and tax statements

submitted. During the hearing held herein pet i t ioner submitted a ser ies of

nine checks issued by said corporat ion for the periods at issue total ing

$2,733.80 .  Each check  was pa id  to  the  order  o f  the  New York  S ta te  Income Tax

Bureau. Further,  each check was sLamped with a seven digi t  number preceded by

the letter W. Such identifying numbers were used by the Income Tax Bureau to

designate withholding tax payments. Most of said checks bore the handwri t ten

number 77-2420936, Ieading to the possibi l i ty that payments were credited under

this number.

CONCLUSIONS OF tAhI

A. That pet i t ioner has sustained his burden of proof required pursuant to

secLion 689(e) of the Tax law to show thaL Ottaiano Sam Meat Market,  Inc. and

Sam 0ttaiano Brentwood Meat Market,  Inc. have ful ly paid over the New York

State personal income taxes withheld from their  employees during 7977. Accordingly,

the penalty asserted against pet i t ioner pursuant to sect ion 0B5(g) of the Tax

Law is  abated .

B. That the pet i t ion of Sam Ottaiano is

dated August.  27, 7979 is hereby cancel led.

DATED: Albany, New York

MAY 0 6 1gg3

granted and the Not ice of  Def ic iency

STATE TAX COMMISSION

PRXSIDENT
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

May 6,  1983

Sam Ottaiano
61 Wingan Hauppauge Rd.
I s l i p ,  NY  11751

Dear Mr. Ottaiano;

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level,
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be instituted under
Art ic le 78 of the civ i l  pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Albany, New York 12227
Phone # (518) 457-207a

Very truly yours,

STATE TAX COMMISSION

c c : Petitioner' s Representative
Joseph F. Boylan
87 Shergl  Cresent
$mithtown, NY 11787
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In Lhe Matter of the Pet i t ion

o f

SA},I OTTAIA}.IO DECISIOI{

for Redeterninat. iou of a Deficiency or for
Refund of Personal Income Tax under Art icle 22
of the Tax Law for the Year 7977.

Fet i t ioner ,  Sam Ot ta iano,  61  l , l i ngan l lauppauge Road,  Is l ip ,  New York  11751,

f i led a pet i t ion for redetermioat ion of a def ic iency or for refund of personal

income tax  under  Ar t i c le  22  o f  the  Tax  Law fo r  the  Year  1977 (F i le  No.  28506) .

A snal l  c laims hearing was held before A1len Caplowaith, I lear ing Off icer,

at the off ices of Lhe State Tax Conmission, Two World Trade Cent,er,  New York,

New York ,  on  Ju Iy  16 ,  1982 a t  10 :45  A.M.  Pet i t ioner  appeared w i th  Joseph F .

Boy lan .  The Aud i t  D iv is ion  appeared by  PauI  B .  Coburn ,  Esq.  ( I rw in  Ler ry ,  Esq. ,

o f  c o u n s e l ) .

ISSUE

lt 'hether Ottaiano Sam Meat Market,  Inc. and Sam 0ttaiano Brentwood Meat

Market,  Inc.,  had ful ly paid t ,he New York St,ate personal income taxes withheld

from the vtages of their  enployees for the year 1977, thereby el iminat ing the

pena l ty  asser ted  aga ins t  pe t i t ioner  pursuant  to  sec t ion  685(g)  o f  the  Tax  law.

FINDINGS OF FACT

1. Pursuant to a Statement of Def ic iency issued to pet i t ioner on August 27 ,

1979,Ot ta iano Sam Meat  Marke t ,  Inc . ,  739 Suf fo lk  Avenue,  Bren twood,  New York

17777, fai led to pay over the New York State personal income Laxes withheld

f rom the  wages o f  i t s  employees  fo r  the  per iod  January  1 ,  1977 th rough August  31 ,

1977 in  the  amount  o f  $2 ,728.20 .  Accord ing ly ,  a  Not ice  o f  Def ic iency  was



- 2 -

issued under the same date wherein a penalty rdas asserted against pet i t ioner

pursuaot to sect ion 685(g) of the Tax Law for an amount equal to said taxes due

from Ott.aiano San Meat Xarket,  Inc. Such penalty was asserted on the grouods

that pet. i t ioaer was a person required to col lect,  t ruthful ly account for and

pay over the Ner* York State withholding taxes of said corporat ioo, and that he

wi l l fu l l y  fa i led  to  do  so .

2. Pet i t ioner accepted the responsibi l i ty for any unpaid withholdiag

taxesl however, he argued tbat such taxes were fulj-y paid over to tbe State for

the year at issue herein.

3. The actual conputat ion of the def ic iency herein is properly erplained

in the answer to the perfected pet i t ion issued by the Departnent os March 23,

1982. Paragraph f ive (5) of such aoswer al leges aff i rnat. ively that:

' fPet i t ioner remit ted two (2) sets of Employee Withholding
and Tax SLatements ( IT-2102) for Lhe year in issue showing
a t .otal  of  tax withheld of $4,822.68. Payments were made
ia the amount of $21094.48r leaving a balance of tax due of
$ 2 , 7 2 8 . 2 0  . "

4. The withholding taxes at issue were with respect to two ent i t ies;

Ottaiano Sam l leat Market,  Iac.,  753 Suffolk Avenue, Brentwood, New York, and

Sam Ottaiaao Brentwood Meat Market,  Iac.,  Brentwood Road, Brentwood, New York.

In corput ing the def ic iency, the Audit  Divis ion combined the total  taxes

withheld and paid by both of said ent i t ies since iL al leged that both had f i led

'nder  ident i f i ca t ion  number  11-2034089.

5. The 1977 Reconci l iat ion of Tax Withheld -  Monthly Fi1er,  submitted for

Ot ta iano Sam Meat  Marke t ,  Ioc . ,  repor ted  to ta l  taxes  w i thhe ld  o f  $2 ,063.88  and

to ta l  taxes  pa id  o f  $21094.48 .  These amounLs are  subs tan t ia ted  v ia  cop ies  o f

wage and tax statements, copies of checks submitLed in payment and an Income

Tax Bureau computer pr intout.
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6. Sam Ottaiano Brentwood Meat Market,  Inc. withheld New York State

income taxes for 7977 total l ing $2,758.80 pursuant.  to the wage and tax statenents

submitted. During the hearing held herein pet iLioner submitted a ser ies of

nine checks issued by said corporat ion for the periods at issue total ing

$2,733.80 .  Each check  was pa id  to  the  order  o f  the  New York  S ta te  Income Tax

Bureau. Further, each check sras stamped wiLh a seven digit number preceded by

the let ter W. Such ident. i fy ing numbers were used by the Income Tax Bureau to

designate withholding tax paynnent.s.  Most of said checks bore the handwri t ten

number 11-242A936, leading to the possibility that payments were credited uader

this number.

CONCTUSIONS OF LAI,I

A. That pet i t ioner has sustai-ned his burden of proof required pursuant to

sec t ion  689(e)  o f  the  Tax  Law to  show tha t .  Ot t .a iano Sam MeaL Marke t ,  Inc .  and

Sam Ottaiano Brentwood Meat Market,  Inc. have ful ly paid over the New York

State personal income taxes withheld from their  employees during 1977. Accordingly,

the  pena l ty  asser ted  aga ins t  pe t i t ioner  pursuant  t .o  sec t ion  585(g)  o f  the  Tax

Law is  abated .

B. That the pet i t ion of Sam Ottaiano is

da ted  August  27 ,  1979 is  hereby  cance l led .

DATED: Albaay, New York

MAY O 6 I9B3

granted and the Not ice of Def ic iency

STATE TAl( COHMISSION

PRESfDETfT

SSIONER

COMMI




