
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

OssermanGeorge
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M .

AFFIDAVIT OF MAITING
for Redeterminat. ion
of a Determinat ion
& UBT under Art ic le
Years 1961 - 7964.

a Def ic iency or a Revision
a Refund of Personal Income

& 23 of the Tax Law for the
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State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of February, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon George M. osserman, the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

George M. Osserman
444 Br icke l l  Ave. ,  Rm.  701
Miami ,  F l  33131

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
4 th  day  o f  February ,  1983.

AUTHORIZED TO ADMINISTER
OATHS PURSUANT TO TAX LAW
SECTION 174

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF MI4t YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

George M.  Osserman

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax Law for
the Years 796I -  1964.

AT'FIDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department.  of  Taxat ion and Finance, over 18 years of age, and that on
the 4th day of February, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Theodore F. Tonkonogy the representat ive of the pet i t ioner
in the within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Theodore F. Tonkonogy
150 E .  s8 rh  Sr .
New York ,  NY 10155

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said l i rapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
4 th  day  o f  February ,  1983.

AUTHORIZED TO INISTER
OATHS PURSUANI
SECTION 174

TO TAX IJAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 4, 1983

George M. Osserman
444 Br icke l l  Ave. ,  Rm.  701
M i a m i ,  F L  3 3 1 3 1

Dear  Mr .  Osserman:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi t  Pract ice Laws and Rules, and must be commenced in
the Supreme Court. of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMI{ISSION

cc:  Pet i t ioner 's  Representa t ive
Theodore F. Tonkonogy
1 5 0  E .  5 8 r h  S t .
New York ,  NY 10155
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

GBORGE OSSERMAN

for RedeterminaLion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art . ic les 22 and 23 of
the Tax Law for the Years 1961 through 1964.

DECISION

Peti t ioner,  George 0sserman, 444 Brickel l  Avenue, Room 701, Miami,  Flor ida

33131,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f

personal income and unincorporated business taxes under Art ic les 22 and 23 of

the  Tax  Law fo r  the  years  1961 th rough 1964 (F i le  No.  00419) .

A  smal l  c la ims hear ing  was he ld  be fore  James Hoefer ,  Hear ing  0 f f i cer ,  a t

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  Apr i l  30 ,  1981 a t  2 :45  P.17 .  Pet i t ioner  appeared by  Theodore  F .

Tonkonogy,  Esq.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Wi l l iam

F o x ,  E s g . ,  o f  c o u n s e l ) .

ISSIJES

I. Whether the consents extending the sLatule of limitations for assessment

were properly val idated by the Audit  Divis ion and whether the consent dated

January  31 ,  1969 was s igned by  pe t i t ioner  George M.  0sserman.

I I .  Whether  the  Not ice  o f  Def ic iency  issued on  February  24 ,  1970,  fo r  the

years 1961 through 1964, is barred by the expirat ion of the appl icable statute

o f  l im i ta t ions .

I I I .  Whether the expirat ion of a seven year period from the t ime the

pet i t ion was f i led unt i l  the t ime an evident iary hearing was scheduled const i tutes

^1
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gross laches, thereby baming the Audit  Divis ion from further act ion on the

Not ice  o f  Def ic iency .

IV'  Idhether the not ice of smal l  c laims hearing dated July 25 ,  1977 was

improperry served upon pet i t ioner,  thereby denying him his r ight to due process

and rendering any further proceedings nul l  and void.

FINDINGS OF FACT

1 '  Pet i t ioner ,  George M.  0sserman,  t ime ly  f i red  New york  s ta te  persona l

income tax  re tu rns  fo r  the  years  1967,  1962,1963 and 1964.  He d id  no t  f i l e

unincorporated business tax returns for said years.

2'  0n Februaty 24, 7970, the Audit  Divis ion issued to pet i t ioner a Not ice

of Def ic iency for t 'he years 1961 through 7964 assert ing that addit ionar personal

income and unincorporated business taxes were due in the amount of $1 16g6.64,
together with interest and penarty,  the penalty being issued in accordance with

Tax law sect ion 6s5(a).  The Notice of Def ic iency was based upon an expranatory

statement of Audit  changes, also dat.ed February 24, 1g70, wherein pet i t ioner 's

tax r iabi l i ty was recomputed "As the result  of  f ie ld audit  for the above

indicated years, addit ional tax is due in accordance with attached schedures as
fo l lows:  "

Addit ional Personal Income
Unincorporated Business Tax
Sect ion  685(a)  pena l tv

1.961 1962 1963 7964
$478 . 38 g 18S . 48 $64a;47 $ss . oo

$277 .e9  $42 .32
$  69 .s0  $10 .58

Tax Due
Due

3' The schedules attached to the statement of Audit  changes referred to

in Finding of Fact 2,  supra, were schedules of Audit  Adjustments (Forms D0-63)
and Tax Computat ion Schedules (Forms D0-63.1).  The Schedules of Audit  Adjustment

ind ica ted  tha t  the  changes proposed fo r  the  years  1961 and 1962 were , , . . . in

conformity with Federal  audit" ;  whi le for the years 1963 and 1964 certain
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bus iness  expenses  were  d isa l lowed as  unsubs tan t ia ted  and pe t i t ioner 's  income

from insurance act iv i t ies was deemed subject to unincorporated business tax.

4. A ser ies of four consents were obtained by the Audit  Divis ion extending

the period of l imitat ions upon assessment.  The f i rst .  of  said consents was for

the year L962 and extended the period for assessment unt i l  Apri l  15, 7967.

This consent was properly val idated by the Audit  Divis ion, however,  nei ther

pet i t ioner nor the Audit  Divis ion dated the consent.  The remaining three

consents, which had the effect of  extending the period for assessment for the

years  1 .962,1963 and 1964 un t i l  Apr i l  15 ,  1970,  were  bo th  da ted  and proper ly

val idated. No consent was obtained extending the period for assessment for the

y e a r  1 9 6 1 .

5 .  A t  the  hear ing  he ld  here in  pe t i t ioner 's  representa t ive  rendered sworn

test imony that the signature of G.M. Osserman, as i t  appears on the last

consent dated January 31, 1969, was not the true signature of his cl ient.

Further test imony establ ished that pet i t ioner 's representat ive, a notary

publ ic,  had acknowledged Mr. Ossermanrs signature many t imes in the normal

course of business. Two documents have been taken into evidence wherein

pet i t ioner 's signaLure was acknowledged. The f i rst  of  said documents was the

pet i t ion for redeterminat ion and, to the unlrained eye, the signature of George

0sserman as i t  appears on the pet i t ion bears a substant ial  resemblance to the

signature appearing on the consent dated January 31, 1969. The second document

bearing the notar ized signature of pet i t ioner is the power of at torney. The

signature on the polver of at t .orney bears l i t t le resemblance to the signature on

the pet. i t ion. Both of the signatures are i l legible. Pet i t ioner r^ras not

present at the hearing held herein and therefore offered no test imony with

respect to the authent ic i ty of the signature appearing on the consent dated
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January  31 ,  1969.  No c red ib le  documentary  o r  o ther  ev idence was

support the contention that petitioner did not sign the consent

1969.

adduced to

dated January 31,

6. The pet i t ion for redeterminat ion of the def ic iency vras f i led on Apri l

7 ,  I97A.  A  no t ice  o f  smal l  c la ims hear ing  da ted  Ju ly  25 ,1977 was mai led  to

pet i t ionex  c /o  Med ica l  Management  Serv ice  Company,  Inc . ,  839 Beacon St ree t ,

Boston, Massachusetts,  sett ing down September 2, 1977 as the date for Lhe

administrat ive hearing. Pet i t ioner asserts that the long, unexplained delay of

over seven years from the date the pet i t ion was f i led unt i l  the schedul ing of

an evident iary hearing const i tutes laches and bars Lhe Audit  Divis ion from

fur ther  c la ims.

7. Pet i t ioner also contended that the not ice of smal l  c laims hearing

dated July 25, 1977 was mai led to an address which he had vacated sometime in

late 1973 or ear ly 1974 and, Lherefore, he did not receive proper not ice of the

hearing, consequent ly violat ing his const i tut ional r ight to due process. No

evidence or test imony vras presented which indicated that pet i t ioner not i f ied

the  Aud i t  D iv is ion  o f  a  change in  h is  Bos ton ,  Massachuset ts  address .

8. The hearing held herein was l imited in scope only to the jur isdict ional

issues raised by pet i t ioner as enumerated above. I f  rel ief  is not granted on

the  ju r isd ic t iona l  i ssues ,  a  second hear ing  w i l l  be  he ld  address ing  the  subs tan-

t ive issues. Accordingly,  the facts as found above are l imited only to said

ju r isd ic t iona l  maLters  .

CONCIUSIONS 0F tAI{r

A. That the consents extending the period of l imitat ions for assessment

for the years 7962, 1963 and 1964 were properly val idated by the Audit  Divis ion
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and const i tute binding agreemenLs providing for the extension of the statute of

l im i ta t ions .

B. That pet i t ioner has fai led to sustain the burden of proof under

sect ion 689(e) of the Tax Law to show that the signature appearing on the

consent dated January 31, 1969 was not his true signature.

C. That the personal incone tax found due in the Not ice of Def ic iency

dated February 24, 1970 for the years 1962, 1963 and 1964 was t i rnely assessed

within the extended date for assessment in accordance with the meaning and

in t .en t  o f  sec t ion  683(c ) (2 )  o f  the  Tax  Law.

D. That pet i t ioner has fai led to sustain the burden of proof to show that

he reported to the Audit Division the changes or corrections in his 1961 or

1962 Federal  taxable incomes pursuant to sect ion 659 of the Tax Law and,

accordingly,  the personal income tax found due for said years as the result  of

the Federal  changes may be assessed at any t ime within the meaning and intent

o f  s e c t i o n  6 8 3 ( c ) ( f ) ( C )  o f  t h e  T a x  L a w .

B. That pet i t ioner did not f i le unincorporated business tax returns for

the years 1963 and 7964 and the tax may therefore be assessed at any t ime [Tax

L a w  s e c t i o n s  7 2 2  a n d  6 8 3 ( c ) ( t ) ( A ) 1 .

F. That the argument to dismiss on the ground of laches is denied on

authori ty of Matter of  Jamestown lodge 1681 loyal 0rder of Moose, Inc. (Catherwood)

31 A.D.  2d  987,  where  i t  i s  sa id  tha t  " laches ,  wa iver  o r  es toppe l  may

imputed to the State in the absence of statutory authori ty" and that

not be

"This rule

Walker  & Co.is  general ly appl ied in connect ion with tax mattersrr .  Also, see G.H.

e t  a l . ,  v ,_E4 te  Tax  Commiss ion ,  62  A .D .  2d  77 .

Said argument is also denied for the further reason that the record

does not establ ish that pet i t ioner has been damaged or prejudiced by delay.
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G. That.  the argument to dismiss on the ground of denial  of  due process

for  lack  o f  p roper  serv ice  is  a lso  re jec ted .  The no t ice  o f  smal l  c la ims

hearing dated July 25, 7977 was mai led to pet i t ioner at his last known address

pursuant to sect ion 691(b) of the Tax Law and i t  has not been shown that

pet i t ioner advised the Audit  Divis ion of a change in his Boston, Massachusetts

a d d r e s s .

H .

to the

Bureau

DATED:

That the pet i t ion of George 0sserman is denied in so far as i t  relates

jur isdict ional issues and the matter is referred to the Tax Appeals

for further proceedings not inconsistent herewith.

Albany, New Yolk

I " ' - i - "  i ' - r  ;  ' lna ' \

h"f .  i . - ,  i  [ l iJJ

&,t s--"FI

STATE TAX
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 122?7

February 4,  1983

George M. Osserman
444 Br icke l l  Ave. ,  Rm.  707
Miami ,  FL  33131

Dear  Mr .  0sserman:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in
review an adverse decision by the State Tax Commission can only be
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be
the Supreme Court of the State of New York, Albany County, within
the  da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed
with this decision mav be addressed to:

leve l .
court  to
inst i tuted
commenced in

4 months from

in accordance

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone l l  (51B) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
Theodore F. Tonkonogy
150 E.  s8rh  Sr .
New York, NY 10155
Taxing Bureau's Representat ive
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STATE OF ilTEW YORK

STATE TN( COUI{ISSION

In the Matter of the Petit ion

of

GEORGE OSSERMAN

for Redetermination of a Deficiency or for
Refund of Personal Income and Unincorporated
Business Taxes under Articles 22 and 23 of
the Tax Law for the Years 1961 through 1954.

DECISION

Petit ioner, George Osserman, 444 Brickell  Avenue, Room 701, Miami, Florida

33131, f i led a petit ion for redeternination of a deficiency or for refund of

personal iacome and uninco4rorated business taxes under Art icles 22 ard,23 of

the Tax traw for the years 1961 through 1964 (Fi le No. 00419).

A small claims hearing was held before Janes Hoefer, Hearing Off icer, at

the off ices of the State Tax Commission, Two World Trade Center, New York, New

York,  on Apr i l  30,  1981 at  2 :45 P. l { .  Pet i t ioner  appeared by Theodore F.

Tonkonogy, Esq. The Audit Divisioa appeared by Ralph J. Vecchio, Esq. (trf i l l iam

Fox ,  Esq . ,  o f  counse l ) .

ISSIIES

I. hlhether the consents extending the statute of l imitations for assessnent

were properly validated by the Audit Division and whether the consent dated

January 31, 1969 was signed by petit ioner George M. Osserman.

II.  Irthether the Notice of Deficiency issued on February 24, 1970, for the

years 1961 through 1954, is barred by the expiration of the applicable statute

of  l imi ta t ions.

III .  Whether t le expiration of a seveo year period from the t irne the

petition was filed until the time an evidentiary hearing was scheduled constitutes
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gross. laches, thereby barring the Audit Division fron further action on the

Notice of Deficiency.

W. Whether the notice of small claims hearing dated July 25 , 1977 was

improperly served upon petitioner, thereby denying him his right to due process

and rendering any further proceedings nu}l and void.

FI]'IDINGS OF FACT

1. Petit ioner, George M. Ossernan, t inely f i led New York State personal

income tax returns for  the years 1951,  L962,1953 and t964.  He d id not  f i le

unincorporated busiaess tax returns for said years.

2. 0n February 24, 1970, the Audit Division issued to petit ioner a Notice

of Deficiency for the years 1961 through 1964 assert ing that addit. ional personal

income and unincorporated business taxes were due in the amount of $1 1586.64,

together with interest and penalty, the penalty being issued in accordance with

Tax Law section 585(a). The Notice of Deficiency was based upon an explanatory

StaLement of Audit Changes, also dated Eebruary 24, 7970, wherein petit ionerrs

lax liability was reconputed "As the result of field audit for the above

iadicated years, addit ional tax is due in accordaace with attached schedules as

fo l l ows : r t

Addit ional Personal Income Tax Due
Unincorporated Business Tax Due
Section 585(a) Peoalty

195L L952 1963 7954

$277 .99  $42 .32
$  59 .50  $10 .58

3. The schedules attached to the Statenent of Audit Changes referred to

in Finding of Fact 2, supra, were Scbedules of Audit Adjustments (Forus D0-63)

and Tax Conputation Schedules (Forrns D0-63.1). The Schedules of Audit Adjustnent

ind icated that  the changes proposed for  the years 1961 and 1952 wece " . . . in

conformity with Federal auditr ' ;  while for the years 1953 and 1964 certain
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business erpenses were disal lowed as unsubstantiated and petit ioner's income

fron insurance activities reas deened subject to unincorporated business tax.

4. A series of four consents were obtained by the Audit Division extending

the period of l iuri tat ions upon assessnent. The f irst of said consents was for

the year 1962 ard extended the period for assessment until April 15, 1957 .

This consent was properly val idated by the Audit Division, however, neither

petitioner nor the Audit Division dated the consent. The renaining three

consents, which had the effect of extending the period for assessnetrt for the

years 1952,1963 and 1964 unt i l  Apr i l  15,  L970,  were both dated and proper ly

validated. No consent was obtained extending the period for assessnent for the

year  196L .

5. At the hearing held herein petit ioner's representative rendered sworn

testinony that the signature of G.M. 0sserman, as i t  appears on the last

consent dated January 31, 1969, was not the true signature of his cl ient.

Further testimony established that petit ioner's representative, a notary

public, had acknowledged Mr. Ossernaa's signature many t ines in the normal

course of business. Two documents have been t,aken into evidence wherein

petit ioner's signature was acknowledged. The f irst of said documents was the

petition for redetermination and, to the untrained eye, the signature of George

0sserman as it  appears on the petit ion bears a substantial resemblance to the

signature appeariag on the consent dated January 31, 1959. The second document

bearing the notarized signature of petit ioner is the power of attorney. The

signature on the power of attorney bears little resemblaace to the signature on

the petit ion. Both of the signatures are i l legible. Petit ioner l ,ras aot

present at, the hearing held herein and therefore offered no testimony with

respect to the authenticity of the signature appearing on the consent dated
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January 31, L959. No credible documentary or other evidence was adduced to

support the contention that petitioner did not. sign the consent dated January 31,

1969.

6. The petition for redeterniaation of the deficieacy was filed on April

7, 1970. A not, ice of snall  clains hearing dated JuIy 25, 1977 was nailed to

petit ioner c/o Medical Managenent Service Conpany, Inc., 839 Beacon Street,

Bostoa, Massachusetts, sett ing down September 2, 1977 as the date for the

adrninistrative hearing. Petitiooer asserts that the long, unexplained delay of

over seven years fron the date Lhe petitioa was filed uctil the scheduling of

an evidentiary hearing constitutes laches and bars the Audit Division from

further claims.

7. Petit ioner also contended that the notice of small claims hearing

dated July 25, L977 was mai. led to an address which he had vacated sometine in

late 1973 or early 1974 ard, therefore, he did not receive proper notice of the

hearing, consequently violating his constitut ional r ight to due process. No

evidence or testimony was presented which indicat.ed that petit iooer notif ied

the Audit Division of a chaoge in his Boston, Massachusetts address.

8. The hearing held herein was limited in scope only to the jurisdictional

issues raised by petit . ioner as eaumerated above. If  rel ief is not graated on

the jurisdict ional issues, a secood hearing wil l  be held addressing the substan-

t ive issues. Accordingly, the facts as found above are l inited only to said

j urisdict ional matters .

c0t{ctusloNs 0F tAI,/

A.

Lhe

That the consents extending the period

years 7962, 1963 and 1964 were properly

of l imitations for assessnent

validated by Lhe Audit Divisionfo r
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and coastitute biading agreenents providing for the extension of the statute of

l imi ta t ions.

B. That petit ioner has fai led to sustain the burden of proof under

section 689(e) of the Tax Law to sbow that the signature appearing on the

consent dated January 31, 1969 was not his true signature.

C. That the personal incone tax found due in the Notice of Deficiency

dated February 24, 1970 for the years 1962, 1963 and 1964 was t inely assessed

within the extended date for assessment in accordance with the meaning and

iatent  o f  sect ion 683(c)(2)  o f  the Tax law.

D. That petitioner has failed to sustain the burden of proof to show that

he reported to the Audit Division the changes or corrections in his 1961 or

L962 Federal taxable incones pursuant to section 659 of the Tax Law and,

accordingly, the personal income tax found due for said years as the result of

the Federal changes may be assessed at aay tine within the meaaing and intent

o f  sec t i on  583 (c ) (1 ) (C)  o f  t he  Tax  Law.

E. That petit ioner did not f i le unincorporated business tax returns for

the years 1953 and 1964 and the tax may therefore be assessed at any t ine [Tax

law  secL ions  722  aad  583 (c ) (1 ) (A )1 .

F. That the argument to dismiss on the ground of laches is denied on

authority of Matter of Janestown Lodge 1681 loyal.0rder of Moose, Inc. (Catherwood)

31 A.D.  2d 981,  where i t  is  sa id that ,  " laches,  waiver  or  estoppel  may

imputed to the State in the absence of statutory authorityrr and that

is  genera l ly  appl ied in  connect ion wi th  tax nat ters t r .  A lso,  see G. l { .

not be

"This rule

Walker & Co.

e t  a l . ,  v .  S ta te  Tax  Commiss ion ,  52  A .D .  2d  77 .

Said argument. is also denied for the further reason that the record

does not establish that, petit ioner has been damaged or prejudiced by delay.
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9. 
That the argument to dismiss on the ground of denial of due process

for lack of proper service is also rejected. The notice of snall  claims

hearing dated July 25, 1977 was nailed to petitioner at his last known address

pursuant to section 591(b) of the Tax Law and it has not been shown that

petitioner advised the Audit Divisioo of a change in his Boston, Massachusetts

address.

H. That the petition of George Osserman is denied

to the jurisdict ional issues and the matter is referred

Bureau for furLher proceedings not inconsistent herewith.

DATED: Albany, New York STAIE TN(

so far as i t  relates

the Tax Appeals

SION
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FEB 0 4 1983
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 4,  1983

George M. 0sserman
444 Br icke l l  Ave. .  Rm.  701
Miami ,  F t r  33131

Dear  Mr .  Osserman:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court. of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone / l  (518) 457-207a

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  RepresentaL ive
Theodore F. Tonkonogy
1 5 0  E .  5 8 r h  S t .
New York, NY 10155
Taxing Bureau's Representat ive



STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

GEORGE OSSERUAN

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome and Unincorporated
Business Taxes under Art ic les 22 and 23 of
the Tax Law for the Years 1951 through 1964.

DECISION

Peti t ioner,  George 0sserman, 444 Brickel l  Avenue, Room 701, Miami,  Flor ida

33131,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f

personal incolne and unincorporated business taxes under Art ic les 22 and 23 of

the Tax Law for the years lg6L through 1964 (Fi le No. 00419).

A smal l  r : la ims hearing was held before James Hoefer,  Hearing 0ff icer,  at

the off ices ol [  the St.ate Tax Commission, Two World Trade Center,  New York, New

York ,  on  Apr i :L  30 ,  1981 a t  2 :45  P.M.  Pet i t ioner  appeared by  Theodore  F .

Tonkonogy, Es<I.  The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Wil l iam

F o x ,  B s q .  ,  o f  c o u n s e l ) .

ISSI]ES

I.  hlhether the consents extending the statute of l imitat ions for

were properly val idated by the Audit  Divis ion and whether the consent

January 31, 1!)69 was signed by pet. i t ioner George M. Osserman.

I I .  Whether  the  Not ice  o f  Def ic iency  issued on  February  24 ,  197A,

years 1961 thr:ough 1964, is barred by the expirat ion of the appl icable

o f  l im i ta t ions .

assessment

dated

for the

statute

II I .  Whether the expirat ion of a seven year period from the t ime the

pet i t ion was f i led unt i l  the t ime an evident iary hearing was scheduled const i tutes
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gross laches, thereby barr ing the Audit  Divis ion from further act ion on the

Not ice  o f  Def ic iencv .

IV. Whether the not ice of smal l  c laims hearing dated July 25, 7977 was

improperly served upon pet i t ioner,  thereby denying him his r ight to due process

and rendering any further proceedings nul l  and void.

FINDINGS OF FACT

1. Pet i t ioner,  George M. 0sserman, Limely f i led New York State personal

i n c o m e  L a x  r e t u r n s  f o r  t h e  y e a r s  1 9 6 1 , 1 9 6 2 , 1 9 6 3  a n d  1 9 6 4 .  H e  d i d  n o t  f i l e

unincorporated business tax returns for said years.

2. 0n February 24, 1970, the Audit  Divis ion issued t .o pet i t ioner a Not ice

of Def ic iency for the years 1961 through L964 assert ing that addit ional personal

income and unincorporated business taxes were due in the amount of $11686.64,

together with interest and penalty,  the penalty being issued in accordance with

Tax  law sec t ion  685(a) .  The Not ice  o f  Def ic iency  was based upon an  exp lanatory

S la tement  o f  Aud i t  Changes,  a lso  da ted  February  24 ,  7970,  where in  pe t i t ioner rs

tax l iabi l i ty was recomputed I 'As the result  of  f ie ld audit  for the above

indicated years, addit ional tax is due in accordance with attached schedules as

fo l lows:  "

1961
Addit ional Personal Income Tax Due $478:38
Unincorporat.ed Busi-ness Tax Due
Sect ion 685(a)  Penal ty

7962
$138.:48

1963 7964
$664 47 $5510
$277  . 99  $42 .32
$  69 . s0  $10 . s8

3. The schedules attached to the Statement of Audit  Changes referred to

in  F ind ing  o f  Fac t .2 ,  supra ,  were  Schedu les  o f  Aud i t .  Ad jus tments  (Forms D0-63)

and Tax Computat ion Schedules (Forms D0-63.1).  The Schedules of Audit  Adjustment

ind ica ted  tha t  the  changes proposed fo r  the  years  1961 and 7962 were  " . . . i -n

conformity with Federal  auditrr ;  whi le for the years 1963 and 1964 certain
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business expenses were disal lowed as unsubstant iated and pet i t ioner 's income

from insurance act iv i t ies r^7as deemed subject to unincorporated business tax.

4. A ser ies of four consents were obtained by the Audit  Divis ion extending

the  per iod  o f  l im i ta t ions  upon assessment .  The f i rs t  o f  sa id  consents  was fo r

the year 1962 and extended the period for assessment unt i l  Apri l  15, 7967 .

This consent was properly val idated by the Audit  Divis ion, however,  nei ther

pet i t ioner nor the Audit  Divis ion dated the consent.  The remaining three

consents, which had the effect of  extending the period for assessment for the

years  7962,1963 and 1964 un t i l  Apr i l  15 ,  7970,  were  bo th  da ted  and proper ly

val idated. No consenL was obtained extending the period for assessment for the

y e a r  1 9 6 1 .

5 .  A t  the  hear ing  he ld  here in  pe t i t ioner 's  representa t ive  rendered sworn

test imony that the signature of G.M. 0sserman, as i t  appears on the last

consent dated January 31, 1969, was not the true signature of his cl ient.

Further tesl imony establ ished that pet i t ionerts representat ive, a notary

publ ic,  had acknowledged Mr. Osserman's signature many t imes in the normal

course of business. Two documenls have been taken into evidence wherein

pet i t ioner 's signature was acknowledged. The f i rst  of  said documents was the

pet i t ion for redeterminat ion and, to the untrained eye, the signature of George

Osserman as i t  appears on the pet i t ion bears a subsLant ial  resemblance to the

signature appearing on the consent daLed January 31, 7969. The second document

bearing the not.ar ized signature of pet i t ioner is the power of at torney. The

signature on the power of at torney bears l i t t le resemblance to the signature on

the  pe t i t ion .  Both  o f  the  s ignatures  are  i l l eg ib le .  Pet i t ioner  was no t

present at the hearing held herein and therefore offered no test inony with

respect to the authent ic i ty of the signature appearing on the consent dated
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and const i tute binding agreements providing for the extension of the statute of

I im i ta t ions .

B. That pet i t ioner has fai led to sustain the burden of proof under

sect ion 689(e) of the Tax Law to show that the signature appearing on the

consent dated January 31, 1969 was not his true signature.

C. That the personal income tax found due in the Not ice of Def ic iency

dated February 24, 1970 for the years 1.962, 1963 and 1964 was t imely assessed

within the extended date for assessment in accordance with the meaning and

in ten t  o f  sec t ion  683(c ) (2 )  o f  the  Tax  Law.

D. That pet i t ioner has fai led to sustain the burden of proof to show that

he reported to the Audit  Divis ion the changes or correct ions in his 1961 or

1962 Federal  taxable incomes pursuant to sect ion 659 of the Tax Law and,

accordingly,  the personal income tax found due for said years as the result  of

the Federal  changes may be assessed at any t ime within the meaning and intent

o f  s e c t i o n  6 8 3 ( c ) ( t ) ( C )  o f  t h e  T a x  L a w .

E. That pet i t ioner did not f i le unincorporated business tax returns for

the years 1963 and 7964 and the tax may therefore be assessed at any t ime [Tax

l a w  s e c t i o n s  7 2 2  a n d  6 8 3 ( c ) ( t ) ( A ) ] .

F. That the argument to dismiss on the ground of laches is denied on

authori ty of Matter of  Jamestown Lodge 1681 Loyal Order of Moose, Inc. (Catherwood)

31 A.D.  2d  981,  where  i t  i s  sa id  tha t  " laches ,  wa iver  o r  es toppe l  may no t  be

imputed to the State in the absence of statutory authori ty[  and that "This rule

is  genera l l y  app l ied  in  connect ion  w i th  tax  mat te rs r r .  A lso ,  see  G.H.  h la lker  &  Co.

e t  a l . ,  v .  S t a t e  T a x  Q o m m i s s i o n ,  6 2  A . D .  2 d  7 7 .

Said argument is also denied for the further reason that the record

does not establ ish that pet i t ioner has been damaged or prejudiced by delay.
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G. That the argument to dismiss on the ground of denial  of  due process

for  lack  o f  p roper  serv ice  is  a lso  re jec ted .  The no t ice  o f  smal l  c la ims

hearing dated JuIy 25, 7977 was mai led to pet i t ioner at his last known address

pursuant to sect ion 697 (b) of the Tax Law and i t  has not been shown that

pet i t ioner advised the Audit  Divis ion of a change in his Boston, Massachusetts

a d d r e s s .

H. That the pet i t ion of George Osserman is denied

referred

1n

to

so fa r  as  i t  re laLes

the Tax Appealst .o the jur isdict . ional issues and the matter is

Bureau for further proceedings not inconsistent

DATED: A1bany, New York

herewith.

STATE TAX

FEB O 1 1gB3
\n

Acr  r  Nc

COMMISSIONER

\\N fin,\r,'r--
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STATE OF NEI,{ YORK

STATB TAX COMMISSION

In the Matter of the Pet i t ion

o f

GEORGE OSSERMAN

for Redeterminat ion of a Def ic iency or f lor
Refund of Personal Income and Unincorpofated
Business Taxes under Art ic les 22 and 23 of
the Tax Law for the Years 1961 through 1964.

DECISION

Pet i t ioner ,  George Osserman,  444 Br icke l l  Avenue,  Room 701,  Miami ,  F lo r ida

33131,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f

personal income and unincorporated business taxes under Art ic les 22 and 23 of

the Tax Law for the years 1961 through 7964 (Fi1e No. 00479).

A smal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Commission, Tr+o trdor ld Trade Center,  New York, New

York ,  on  Apr i l  30 ,  1981.  a t  2 :45  P.M.  Pet i t ioner  appeared by  Theodore  F .

Tonkonogy, Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Wil l iam

F o x ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

I .  l r lhether the consents extending the statuLe of l imitat ions for

Idere properly val idated by the Audit  Divis ion and whether the consenl

January 31, 1969 was signed by pet i t ioner George M. Osserman.

I I .  Whether  the  Not ice  o f  Def ic iency  issued on  February  24 ,  7970,

years 1961 through 1964, is barred by the expirat ion of the appl icable

o f  l im i ta t ions .

assessment

dated

for the

statute

II I .  Whether the expirat ion of a seven year period from the t ime the

pet i t ion was f i led unt i l  the t ime an evident iary hearing was scheduled const i tut .es
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gross laches, thereby barr ing the Audit  Divis ion from further act ion on the

Not ice  o f  Def ic iency .

IV. Whether the not ice of smal l  c laims hearing dated July 25, 1977 was

improperly served upon pet i t ioner,  thereby denying him his r ight to due process

and rendering any further proceedings nul l  and void.

FINDINGS OF FACT

1.  Pet i t ioner ,  George M.  0sserman,  t ime ly  f i led  New York  S ta te  persona l

income tax returns for the years 1961, 79621 1963 and 7964. He did not f i le

unincorporated business tax returns for said years.

2 .  0n  February  24 ,  1970,  the  Aud i t  D iv is ion  issued to  pe t i t ioner  a  Not ice

o f  Def ic iency  fo r  the  years  1961 th rough 1964 asser t ing  tha t  add i t iona l  persona l

income and unincorporated business taxes were due in the amount of $11686.64,

together with interest and penalty,  the penalty being issued in accordance with

Tax law sect ion 685(a).  The Notice of Def ic iency was based upon an explanatory

Statement of Audit  Changes, also dated February 24, 7970, wherein pet i t ionerrs

tax l iabi l i ty was recomputed "As the result .  of  f ie ld audit  for the above

indicated years, addit ional Lax is due in accordance with attached schedules as

f o l l o w s : ' r

Addit ional Personal fncome Tax Due
Unincorporated Business Tax Due
Sect ion  685(a)  Pena l ty

7967 1962 1963 1964
$47Elge $1EE:48 i6[6l47 $ss. oo

$277 .99 $42.32
$ 69.s0 $10.s8

3. The schedules attached to the Statement of Audit  Changes referred to

in Finding of Fact 2,  supra, were Schedules of Audit  Adjustments (Forms D0-63)

and Tax Computat ion Schedules (Forms D0-63.1).  The Schedules of Audit  Adjustment

indicated that the changes proposed for the years 1961 and 7962 were ".  .  .  in

conformity with Federal  audit t r ;  whi le for the years 1963 and 1964 certain
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business expenses were disal lowed as unsubstant iated and pet i t ionerrs income

from insurance act iv i t ies was deemed subject to unincorporated bus, iness tax.

4. A ser ies of four consents were obtained by the Audit  Divis ion extending

the period of l imitat ions upon assessment.  The f i rst  of  said consents was for

the year 1962 and extended the period for assessment unt i l  Apri l  15, 1967 .

This consent was properly val idated by the Audit  Divis ion, however,  nei ther

pet i t ioner nor the Audit  Divis ion dated the consent.  The remaining three

consents, which had the effect of  extending the period for assessment for the

years  7962,1963 and 1964 un t i l  Apr i l  L5 ,  1970,  were  bo th  daLed and proper ly

val idated. No consent was obtained extending the period for assessmenL for the

y e a r  1 9 6 1 .

5 .  A t  the  hear ing  he ld  here in  pe t i t ioner ts  represenLat ive  rendered sworn

test imony that the signature of G.M. Osserman, as i t  appears on the last

consent dated January 31, 1969, was not the true signature of his cl ient.

Fur ther  tes t imony es tab l i shed tha t  pe t i t ioner 's  representa t ive ,  a  no tary

publ ic,  had acknowledged Mr. Ossermants signature many t imes in the normal

course of business. Two documents have been taken into evidence wherein

pet i t ioner 's signature was acknowledged. The f i rst  of  said documents was the

pet i t ion for redeterrninat ion and, to the untrained eye, the signature of George

0sserman as i t  appears on the pet i t ion bears a substant ial  resemblance to the

signature appearing on the consent dat.ed January 31, 1969. The second document

bearing the not.ar ized signature of pet i t ioner is the power of aLtorney. The

signature on the po\.ver of at torney bears l i t t le resemblance to the signature on

the  pe t i t ion .  Both  o f  the  s ignatures  are  i l l eg ib le .  Pet i t ioner  was no t

present at the hearing held herein and therefore offered no test imony with

respect to the authent ic i ty of the signature appearing on the consent dated
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January 31, 1969. No credible documentary or other evidence was adduced to

support  the content ion that pet i t ioner did not s ign the consent dated January 31,

1 9 6 9 .

6. The pet i t ion for redeterminat ion of the def ic iency was f i led on Apri l

7,  7970. A not ice of srnal l  c l-airns hearing dated JuIy 25, 7977 was mai led to

pet i t ioner  c /o  Med ica l  Management  Serv ice  Company,  Inc . ,  839 Beacon St ree t ,

Boston, Massachusetts,  sett . ing down September 2, 7977 as the date for the

administrat ive hearing. Pet i t ioner asserts that the long, unexplained delay of

over seven years from the date the pet i t ion was f i led unt i l  the schedul ing of

an evident iary hearing consl i tutes laches and bars the Audit  Divis ion from

further claims.

7. Pet i t ioner also contended that the not ice of smal l  c laims hearing

dated July 25, 1977 was mai led to an address which he had vacated sometime in

late 1973 or ear ly 1974 and, therefore, he did not receive proper not ice of the

hearing, consequent ly violat ing his const i tut ional r ight to due process. No

evidence or test imony was presented which indicated that pet i t ioner not i f ied

the Audit  Divis ion of a change in his Boston, Massachusetts address.

8. The hearing held herein was l imited in scope only to the jur isdict ional

i ssues  ra ised by  pe t i t ioner  as  enumera ted  above.  I f  re l ie f  i s  no t  g ran ted  on

the  ju r isd ic t iona l  i ssues ,  a  second hear ing  w i l l  be  he td  address ing  the  subs tan-

t ive issues. Accordingly,  the facts as found above are l imited only to said

ju r isd ic t iona l  mat te rs .

CONCTUSIONS OF tAW

A. That the consents extending the period of l imitat ions for assessment

for the years 7962, 1963 and 1964 were properly val idated by the Audit  Divis ion
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and const i tute binding agreements providing for the extension of the statute of

I im i ta t ions .

B. That pet i t ioner has fai led to sustain the burden of proof under

sect ion 689(e) of the Tax Law to show that the signature appearing on the

consent dated January 31, 1969 was not his true signature.

C. That the personal income tax found due in the Not ice of Def ic iency

dated February 24, 7970 for the years 1962, 1963 and L964 was t imely assessed

within the extended date for assessment in accordance with Lhe meaning and

inLent  o f  sec t . ion  683(c )  (2 )  o f  the  Tax  Law.

D. That pet i t ioner has fai led to sustain the burden of proof to show that

he reported to the Audit  Divis ion the changes or correct ions in his 1961 or

1962 Federal  taxable incomes pursuant to sect ion 659 of the Tax Law and,

accordingly,  the personal income tax found due for said years as the result  of

the Federal  changes may be assessed at any t ime within the meaning and intent

o f  s e c t i o n  6 8 3 ( c ) ( 1 ) ( C )  o f  t h e  T a x  L a w .

E. That pet i t ioner did not f i le unincorporated business Lax returns for

the years 1963 and 1964 and the tax may therefore be assessed at any t ime [Tax

L a w  s e c t i o n s  7 2 2  a n d  6 8 3 ( c ) ( 1 ) ( A ) 1 .

F. That the argument Lo disniss on the ground of laches is denied on

authori ty of Matter of  Jamestown Lodge 1681 Loyal 0rder of Moose, Inc. (Catherwood)

31 A.D.  2d  981,  where  i t  i s  sa id  tha t  " laches ,  wa iver  o r  es toppe l  may no t  be

imputed to the State in the absence of statutory authori ty" and that "This rule

is  genera l l y  app l ied  in  connect ion  w i th  tax  mat te rs r r .  A lso ,  see  G.H.  Walker  &  Co

e t  a l . ,  v .  S t a t e  T a x  C o m m i s s i o n ,  6 2  A . D .  2 d  7 7 .

Said argument is also denied for the further reason that the record

does not establ ish that pet i t ioner has been damaged or prejudiced by delay.



- 6 -

G. That the argument to dismiss on the ground of denial  of  due process

for  lack  o f  p roper  serv ice  is  a lso  re jec ted .  The no t ice  o f  smal l  c la ims

hearing dated July 25, 7977 was mai led to pet i t ioner at his last known address

pursuant t.o sect.ion 697 (b) of the Tax f,aw and it has not been shown that

pet i t ioner advised the Audit  Divis ion of a change in his Boston, Massachusetts

a d d r e s s .

H. That the pet i t ion of George Osserman is denied so fa r  as  i t  re la tes

the Tax Appealsreferred

in

toto the jur isdict ional issues and the matter is

Bureau for further proceedings noL inconsistent

DATED: Albany, New York

FEB o11g83 (
A c r  t  N o

herewith.

STATE TAX

PRESIDENT

COMMISSIONER

n{irt-.t

\\-K fin*\l'l-
\

SSIONa




