
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Irv ing Ornstein

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax traw for the Years
7 9 7 4 ,  1 9 7 6  &  1 9 7 7 .

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 12th day of August,  1983, she served the within not ice of Decision
by cert i f ied mai l  upon rrving ornstein, the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Irving Ornstein
Scarborough Manor Apts.
Scarborough,  W 10510

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

AT'FIDAVIT OF MAILING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

That deponent furLher says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
day of  August ,  1983.
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STATE OF NEI,I YORK

STATE TAX CO}IMISSION

In the Matter of the pet i t ion
o f

Irv ing Ornstein

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of personal Income
Tax under Art ic le 22 of the Tax Law for the years
7 9 7 4 ,  7 9 7 6  &  7 9 7 7 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

connie Hagelund, being dury sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 12th day of August,  1983, she served the within not ice of Decision
by cert i f ied mai l  upon Jack Schlossberg the represent.at ive of the pet i t ioner
in the within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Jack  Sch lossberg
41 East  42nd St ree t
New York ,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  deposiLory) under Lhe exclusi .re car.  and custody of
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
2 th  day  o f  August ,  1983.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August  12 ,  1983

Irving 0rnstein
Scarborough Manor Apts
Scarborough,  M 10510

Dear  Mr .  0 rns te in :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the adminislrat ive 1evel.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi t  Pract ice law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Building /19 State Campus
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
Jack  Sch lossberg
41 East  42nd St ree t
New York ,  NY 10017
Taxing Bureaut s Representat ive



STATE OF NEI,il YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

IRVING ORNSTEIN

for Redeterminat i .on of a Def ic iency or for
Refund of Personal Income Tax under Artjcle 22
of the Tax Law for the Years 1974, 1976 and
1 9 7 7 .

DECISION

Peti t ioner Irv ing Ornstein, Scarborough Manor Apts.,  Scarborough, New York

10510, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic l-e 22 of.  the Tax Law for the years L974, 1976 and

1977 (Fi le No. 2699I).

A snal l  c laims hearing was held before Al len Caplowaith, l lear ing Off icer,

at the off ices of the State Tax Comrnission, Two World Trade Center,  New York,

New York, on June 18, L982 at 10:30 A.M. Pet i t ioner appeared with Jack Schlossberg,

Esq. The Audit  Divis ion appeared by Paul B. Coburn, Esq. (Anna Colel lo,  Esq.,

o f  c o u n s e l ) .

ISSUES

I. Whether pet i t ioner,  I rv ing Ornstein, is subject to a penalty pursuant

to sect ion 685 (g) of the Tax Law as a person who wi l- l fu l ly fai led to col lect,

t ruthful ly account for and pay over the New York State withholding taxes due

from Marcel Boucher Inc.

I I .  Inlhether the def ic iency asserted against pet i t ioner correct ly ref lects

the outstanding balance of withholding taxes due from Marcel Boucher Inc. for

the peri-ods at issue herein.
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FINDINGS OF FACT

1. Pursuant to a Statement of Def ic iency issued March 26, 1979, Marcel

Boucher  Inc . ,  119 West  24 th  S t ree t ,  New York ,  New York  10011,  fa i led  to  pay  over

the New York State personal income tax taxes r^rithheld from the wages of its

employees for the periods as fol lows:

Withhold ing Tax Per iod Amount

November  1 ,  1974 th rough December  31 ,  1974 $  664.82
June 1 ,  L976 th rough June 15 ,  1976 264.12
August  16 ,  1976 th rough December  31 ,  1976 1 ,656.85
January l ,  1977 through February 25, 1977 662.68
August  16 ,  1977 th rough December  3 l ,  1977 1 ,904.00
T o T A L .  . . .  $ 5 , t 5 2 , 4 7

2. On March 26, 1979, the Audit  Divis ion issued a Not ice of Def ic iency

against I rv ing Ornstein (hereinafter pet l - t ioner) wherein a penalty was asserted

pursuant to section 685 (g) 
"f 

the Tax Law for an amount equal to the New York

State withholding taxes due fronn Marcel Boucher Inc. Said penalty was asserted

on the grounds that pet i t ioner r i ras a person required to col lect,  t ruthful ly

account for and pay over the withholding taxes at issue, and that he wi l - ful ly

fa i led  to  do  so .

3. During the years at issue pet i t ioner was president of Marcel Boucher

Inc.,  a wholesaler of wristwatches. Said company was a whol ly owned subsidiary

of Daborn Industr ies Ltd. Pet i t ioner held twenty percent of the outstanding

stock in Daborn Industr ies Ltd.

4, A11 checks issued by Marcel Boucher Inc. required the dual s lgnatures

the vice president and ei ther pet i t ioner or his brother,  who held the t l t le

secre tary .

5. Pet i t ioner contended that his chief dut ies and responsibi l i t ies were

in the areas of merchandising, market ing and sales. He al leged that most of

o f

o f
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the responsibil i ty for withholding and payment of taxes was within the purview

of  the of f ice contro l ler  and that  the v ice presldent  \ ras actual ly  the chief

operat ing of f icer .  Tax returns,  he c la imed,  were s igned by any avai lable

o f f i c e r .

6.  Pet i t ioner  test i f ied that  on February 27,  1977 Marcel  Boucher Inc.

and i ts  parent ,  Daborn Industr ies Ltd. ,  f i led for  Chapter  XI  bankruptcy.  The

companies '  he c la imed,  were d ischarged in Apr i l ,  1978 and l iqu idated by the

court .  Subsequent lyr  pet i t ioner  f i led for  personal  bankruptcy.

7 .  Pu rsuan t  t o  t he  pe t i t i on  o f  I r v i ng  Orns te in ,  da ted  June  19 ,  1979 ,

pet i t ioner  a l leged that :

(a) "On Schedule A-1 (of the Pet i t ion in Bankruptcy),  Boucher disclosed
an indebtedness of $3,904.74 to the State of New York for withholding
t a x e s .  I t

(b) "To the extent the def ic iency herein asserted or the tax on which
i t  i s  based exceeds $3 ,904.74  fo r  the  per iods  up to  and inc lud ing
February 25, I977 taxpayer protests the assessment thereof as erroneous.t t

(c) "To the extent the def ic iency herein asserted or the tax on which
i t  is based is attr ibutable to the period on and after February 25,
1977 unt iL l t tay 24, I978, such def ic iency occurred during the administrat ion
of Boucher estate by a Trustee appointed by the Bankruptcy Judge and
were and are the responsibi l i ty of  such Trustee."

8. No documentat ion was subnit ted by pet i t ioner with respect to the

bankruptcy proceedings addressed herein.

9. The def ic iency herein asserted and the tax on which i t  is based totals

$3,248.47  fo r  the  per iods  up  to  and inc lud ing  February  25 ,  1977.

10. Pet i t ioner test i f ied that f rom August,  1977 through December, L977

Marcel Boucher Inc. had no employees and no payroll.

11. During the hearing held herein the Audit  Divis ion sought to raise the

def ic iency  asser ted  fo r  the  per iod  August  16 ,  1976 th rough December  31 ,  I976

f ro rn  $Lr656.85  to  a  purpor ted ly  cor rec ted  amount  o f  $2 ,774.17 .  Pursuant  to  a

copy of the Reconci l iat ion of Personal Income Tax Withheld submitted by



- .+-

Marcel Boucher Inc. for the year 1976, the total  tax withheld was indicated as

$7r I92 .71  and to t .a l  payments ,  o f  wh ich  none were  made fo r  per iods  a f te r  the

f i rs t  ha l f  o f  August ,  was  ind ica ted  as  $4 ,418.54 .

L2. Two claims were f i led on July 28, 1978 on behalf  of  the State Tax

Commission in the bankruptcy proceedings of Marcel Boucher,  Inc. Such claims

were f i led with the United States Distr ict  Court ,  Southern Distr ict  of  New

York in the amounts and for the periods as specif ied in the Statement of

Def ic iency issued Ylarch 26, 1979. One claim, which was solely for the period

August 16, 1977 t}r .rough December 31, 1977 in the amount of $1 r9A4.00 was "for

the expense of administrat ion".  Said amount was an est imate of the unpaid

withholding tax pursuant to a Not ice and Demand issued to Marcel Boucher,  fnc.

on  Ju ly  21 ,  7978.

13. Although the Reconci l iat ion of Personal Income Tax withheld for 1976

indicates a payment of $264.42 for the f i rst  hatf  of  June, a def ic iency was

asserted for such period since, pursuant to the Audit  Divis ion, the check

submitted for such payment was dishonored.

14. The def ic iency asserted for the period November 1, 1974 through

December 31, 1 '974 in the amount of.  $664.82 was pursuant to a computer pr intout

secured from the bankruptcy unit  of  the DepartmenL of Taxat ion and Finance.

15. The def ic iency asserted for the period January 1, 1977 through February 25,

1977 in the amounL of $662.68 was est imated pursuant to a Not ice and Demand

issued June 24 ,  1977.

CONCLUSIONS OF LAI,J

A.  That  sec t ion  689(e)  o f  the  Tax  Law prov ides  tha t :
(e) Burden of Proof -  In any case before the tax commission

under this art ic le,  the burden of proof shal l  be upon the pet i t ioner
except for the fol lowing issues, as to which the burden of proof
shal l  be upon the tax commission:
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(1) Wtrether the pet i t ioner has been gui l ty of  f raud wlth intent
to evade tax;

(2) Whether the pet i t ioner is l iable as the transferee of
property of a taxpayer,  but not to show that the taxpayer was l iable
for the tax; and

(3) Whether the pet i t ioner is l iable for any increase in a
def ic iency where such increase is asserted ini t ia l ly af ter a not ice
of def ic iency hras mai led and a pet i t ion under this sect l -on f l led,
unless such increase in def ic iency is the result  of  a change or
correct ion of federal  taxable income or federal  l tems of tax preference.. .

B. That pet i t ioner has fai led to sustain hls burden of proof required

pursuant to sect ion 689(e) of the Tax Law to show that he was not a person

required to col lect,  t ruthful ly account for and pay over the New York State

withholding taxes due from Marcel Boucher Inc. for the periods at i .ssue hereln

orr that the def ic iency asserted against him was erroneous.

C. That the test imony rendered by pet i t ioner ls unacceptable in the

instant case since i t  was not supported by documentat lon. The comission is

not bound to accept pet i t ionerrs test imony (cf .  Matter of  Donato v.  Wyman, 32

A . D . 2 d  1 0 6 1 ) .

D. That pet i t ioner rras a person, as def l-ned in sect ion 685(n) of the Tax

Law, who wi l l fu l ly fal led to col lect,  t ruthful ly account for and pay over the

withholding taxes due from Marcel-  Boucher,  Inc. for the periods at issue herein.

Accordingly,  he is properly subject to the penalty imposed pursuant to sect ion

685 (g) of the Tax Law.

E. That the Audit  Dlvis ion has sustained i ts burden of proof required

pursuant to sect ion 689 (e) (3) of  the Tax Law to establ ish that the def ic iency

asser ted  fo r  the  per iod  August  16 ,  1976 th rough Decenber  31 ,  I976 shou ld

p r o p e r l y  b e  i n c r e a s e d  f r o m  $ 1 , 6 5 6 . 8 5  t o  $ 2 , 7 7 4 . L 7 .

F. That with respect to the increased def ic iency, the Audit  Divis ion is

not required to col lect the unpaid r4r i thholding taxes from the corporat ion, or
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from i ts trustee in bankruptcy, before i rnposing on and col lectLng from responsible

off icers the penal- ty i -mposed by sect ion 685(g) of the Tax Law. Stanley Yel l in '

State Tax Conmission, June 22, 1979.

G. That the pet i t ion of I rv ing Ornstein is denied and the Not ice of

Def ic iency  da ted  March  26 ,  1979 is  to  be  inc reased by  $1 , I I7 .32  as  per  Conc lus ion

of  Law t tEt t ,  supra.

DATED: Albany, New York

AUG 1 21983

STATE TAX COMMISSION

COMMISSI


