
STATE OF NEI,/ YORK

STATE TAX COMMISSION

In the Matter of Lhe Petition
o f

Barbara Nichol ls

for Redeterminat ion of a Def ic iency or a Revision
of a Deternination or a Refund of Personal Income,
UBT & New York City under Article ZZ & 23 & 30 of
the Tax Law for the Years 1975 & 1976.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
6th day of May, 1983.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mair upon Barbara Nichol ls,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid r l rrapper addressed
as fo l lows:

Barbara Nichol ls
162 E. 80th Street
New York, NY 10021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui lody of
the United States Postal  Service within the State of New York.

Atr'FIDAVIT OF MAII.ING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

------.

AUTHORIZED TO ISIEN
O',THS PTIRSUANT IO
SECTION I74

TA]( IIAW



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Barbara Nichol ls

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income,
UBT & New York Ciry under Arricle 22 & 23 & 30 of
the Tax Law for the Years 1975 & 1976.

AFFIDAVIT OF I{AILING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat. ion and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mail upon David Baumgarten the representative of the petitioner in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

David Baungarten
420 Lexington Ave.
New York, NY 1.0017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United Stat.es Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
6 th  day  o f  May,  1983.

0ATHS PLnSUANT f0 TAX LAIY
SECTION 1?{

AUTHORIZED TO



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 6,  1983

Barbara Nicholls
L62 E. 80th Street
New York, NY 10021

Dear  Ms.  N icho l l s :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 5gO, 722, & 1312 of the Tax law, any proceeding in court
to review an adverse decision by the State Tax Commission can only be
instituted under Article 78 of the Civil Practice Laws and Rules, and must be
cormenced in the Suprene Court of the State of New York, Albany Couoty, hrithin
4 months from the date of this notice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York L2227
Phone /l (518) 457-207a

Very truly yours,

STATE TAX COU}{ISSION

Petit ioner' s Representative
David Baumgarten
420 Lexington Ave.
New York, NY 10017
Taxing Bureau' s Retrlresentative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

BARBAM NICHOIIS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22, 23 and 30 of
the Tax law for Lhe Years 1975 and 7976.

DEC]SION

Pet i t ioner ,  Barbara  N icho l l s ,  162 EasE 80th  St ree t ,  New York ,  New York

10021,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f

New York State personal income and unincorporated business taxes under Art ic les

22 and 23 of Lhe Tax law for the years 1975 and 1976 and New York City personal

income Lax under Art ic le 30 of the Tax Law for the year 1976 (Fi le No. 294A).

A smal l  c la ims hear ing was held before Al len Caplowai th,  Hear ing Of f icer ,

at the off ices of the State Tax Commission, Two ldor ld Trade Center,  New York,

New York ,  on  Apr i l  28 ,  1982 a t  1 :15  P.M.  Pet i t ioner  appeared w i th  Dav id

Baumgarten, Esq. The Audit  Divis ion appeared by Paul B. Coburn, Esq. (Anna

C o l e l l o ,  E s q . ,  o f  c o u n s e l ) .

ISSTIE

Whether certain adjustments made as Lhe result  of  a f ie ld audit  were

proper .

FINDINGS OF FACT

1 .  B a r b a r a

State Income Tax

a New York SLate

Tax.  0n  each o f

Nichol ls (hereinafter pet i t ioner) t imely f i led a New York

Resident Return for the year 1975. For 7976, she t imely f i led

Income Tax Resident Return with New York City Personal Income

said returns, pet i t ioner reported business income from her



act iv i t ies  descr ibed

porated Business Tax

2.  0n  June 15 ,

Changes to pet i t ioner

attached thereto, the

- 2 -

as  "Ar t  Sa les" .  Pet i t ioner  f i led

Return for 1,976, but did not do so

L979,  the  Aud i t .  D iv is ion  issued a

wherein, pursuant to schedules of

fol lowing adjustments were made:

a New York State Unincor-

f o r  1 9 7 5 .

Statement of Audit

audit  adjustments

Uti l i t ies (Con Ed & relephone)
Rent on apartment
Repairs
Li fe insurance
Car insurance
Travel expense
Deprec ia t ion  on  car
Addit ional cash needed for l iv ing
Contr ibut ions
Total  Adjustments

A11 adjustments, with the except ion

1976, were made for both personal income tax

purposes .  A l l  ad jus tments  were  conLested  by

ut i l i t i es ,  l i fe  insurance and cont r ibu t ions .

u4,flg-!o

of that made to contr ibut ions for

and unincorporated business tax

pet i t ioner except those made for

r975

$  191 .oo
1 ,357 .00

489  .00
120 .00
204.00
800 .00
200 .00

10 ,400 .  00

7976

$  232 .00
2 ,400  . 00

160 .00
197 .00
242 .00
633 .00
490 .00

10  , 400 .  00
25  .00

3.  On March  3 ,  1980,  a  Not ice  o f  Def ic iency  r ' ' as  i ssued aga ins t  pe t i t ioner

with respect to said adjustments assert ing addit ional unincorporated business

tax  o f  $1 '215.60 ,  add i t iona l  New York  S ta te  persona l  income tax  o f  $21400.62 ,

addit ional New York ci ty personal income tax ( for 1976) of 9467.34, plus

p e n a l t y  a n d  i n t e r e s t  o f  $ 1 , 3 4 2 . 0 9 ,  f o r  a  t o t a l  d u e  o f  $ 5 , 4 2 5 . 6 5 .  S a i d  p e n a l t y

was imposed pursuant to sect ion 685(c) of the Tax law for fai lure to f i le

dec la ra t ions  o f  es t . imated  tax .

4. A Consent Fixing Period of Limitat ion Upon Assessment of Personal

Income and Unincorporated Business Taxes was executed by pet i t ioner on February 2I,

1979.  Sa id  Consent  ex tended the  per iod  fo r  assess ing  1975 taxes  to  Apr i l  15 ,

1 9 8 0 .



- 3 -

5. During the years at issue herein pet i t ioner operated an art  gal lery,

known as Nichol ls Gal lery,  located at 1014 Madison Avenue, New York City.  As

such, she was engaged in the buying and sel l ing of or iginal  works of art .  She

special ized in cartoons and various related i tems such as i l lustrat ions and

cover designs. She purchased the works of art  ei ther outr ight or on a consigrunent

basis where she would col lect the ful l  pr ice from the purchaser,  retain 40

percent of such amount as a commission, and forward 60 percent to the art ist  or

ar t i s t '  s  representa t ive .

6. Substant iat ion of adjusted expense i tems is not at  issue herein.

Adjustments made to expense i- tems represent those port ions of such expenses

which were deemed personal and, accordingly,  nondeduct ible.

7. Pet i t ioner resided four blocks from her gal lery.  Her apartment was

comprised of a l iv ing room, bedroom, ki t .chen and bathroom. Since she closed

the  ga l le ry  a t  5 :00  p .m. ,  some c l ien ts  v is i ted  her ,  th rough appo in tments ,  a t

her apartment.  One wal l  in her l iv ing room was used exclusively to display

works of art  which were held for sale. Her apartment was also used for business

entertainment purposes .

8. Pet. i t ioner deducted 66 2/3 percent of her apartmenL rent as a business

expense based on a computat ion of square footage. The port ion claimed for

business was comprised of her ent. i re l iv ing room and a smal l  percentage of the

ba lance o f  her  apar tment .  The ad jus tments  fo r  " ren t  on  apar tment i l  o f  $1r357.00

for  1975 and $2 ,400.00  fo r  1976 tepresented  an  a l lowance to  pe t i t ioner  o f  25

percent of her apartment rent as a business deduct ion for 1975 and 22.22

percent  fo r  7976.

9 .  The ad jus tments  to  " t rave l  expense"  o f  $800.00  fo r  1975 and $633.00

for 7976 represents ful l  d isal lowance of air  fare claimed for a tr ip to Brazi I
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in 1975, and a tr ip to Paris,  France in 1976. Pet. iLioner did not deduct the

cos t  o f  mea ls  and lodg ing  on  sa id  t r ips .  Both  t r ips  were  made pr imar i l y  fo r

business purposes. 0n each tr ip she establ ished cont inuing business relat ionships

wi th  new ar t i s ts  and ga l le r ies .

10 .  The ad jus tments  fo r  t ' ca r  insurancet ' ,  t tdeprec ia t ion  on  car t '  and  t ' repa i rs t t

(car  repa i rs  fo r  1975)  were  the  resu l t  o f  an  a l lowance by  the  Aud i t  D iv is ion  o f

l /7  o f  pe t i t ioner 's  c la i .med au tonob i le - re la ted  bus iness  expenses .

11. During the years at issue pet i t ioner owned a Volkswagen stat ion \ ,sagon

which she used t .o transport  works of art  to and from various cl ients,  art ists

and shows, many of which were located outside of New York State.

72 .  The ad jus tment  to  " repa i rs ' r  fo r  1 .976 o f  $160.00  represented  the

d isa l lowance o f  the  major  por t ion  o f  an  expense o f  $175.00  c la imed fo r  cos ts

incurred in paint ing her gal lery.

13. A cash analysis performed by the Audit  Divis ion indicated, pursuant to

pet i t ioner 's cash disbursements journal,  that checks drawn to cash, which were

u s e d  f o r  p e r s o n a l  l i v i n g  p u r p o s e s ,  t o t a l e d  $ 1 , 0 9 5 . 5 9  i n  1 9 7 5  a n d  $ 5 0 6 . 0 6  i n

7976.  S ince  i t  was  fe l t  tha t  sa id  amounts  were  insu f f i c ien t  to  cover  pe t i t ioner rs

personal l iv ing expenses for the years at issue, est imated adjustments were

made fo r  "add i t iona l  cash needed fo r  l i v ing"  o f  $10,400.00  fo r  each year .  Sa id

amount was determined based on the fol lowing breakdown:

A. That the personal

its own terms tied into

AMOI]NT

$75 .00  pe r  week
$80 .00  pe r  week
$20 .00  pe r  week
$25 .00  pe r  week

CONCIUSIONS OF TAW

income tax imposed by Art ic le

and contains essent ial lv the

30 of the Tax Law

same provisions as

ITEM

Food
Clothing
Gas for auto
Inc identa ls

by

l -s
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Art ' ic le 22 of the Tax law. Therefore, in addressing the issues presented

here in ,  un less  o therw ise  spec i f ied ,  a l l  re fe rences  to  par t i cu la r  sec t ions  o f

Art ic le 22 shaLL be deemed references (though uncited) to the corresponding

s e c t i o n s  o f  A r t i c l e . 3 0 .

B. That pet i t . ioner has fai led to sustain her burden of proof required

pursuant to sect ions 689(e) and 722 af the Tax Law to show that she is properly

ent i t led to a greater business deduct ion for her apartment rent than that

al lowed each year at issue by the Audit  Divis ion. Accordingly,  the adjustments

" ren t  on  apar tment "  o f  $1 ,357.00  fo r  1975 and $21400.00  fo r  1976 are  sus ta ined.

C.  That  Treasury  Regu la t ions  SL.L62-2(b) (1 )  p rov ides  tha t :

" f f  a taxpayer travels to a dest inat ion and whi le at such
dest inat ion engages in both business and personal act iv i t ies, t ravel ing
expenses to and from such desLinat ion are deduct ible only i f  the tr ip
is  re la ted  pr imar i l y  to  the  taxpayer 's  t rade or  bus iness . "

S ince  the  pr imary  purpose o f  pe t i t ioner rs  t r ips  to  Braz i l  and France was

business related, the air  fares expended in travel ing to and from such dest ina-

t ions are deduct ible.  Accordingly,  the adjustments for " travel expense" of

$800.00  fo r  1975 and $633.00  fo r  1976 axe cance l led .

D.  That  the  " repa i rs "  ad jus tment .  fo r  7976 o f  $160.00  is  cance l led ,  s ince

this is an ordinary and necessary business expense pursuant to sect ion 162 of

the fnternal Revenue Code.

E.  That  the  ad jus tments  t radd i t iona l  cash needed fo r  l i v ing"  o f  $10r400.00

for each year at issue and the automobi le-related expenses are sustained, since

pet i t ioner has fai led to submit any information which would show that said

adjustments are incorrect.

F. That.  the pet i t ion of Barbara Nichol ls is granted to the extent provided

i n  c o n c l u s i o n s  o f  L a w t t C t t a n d t t D t t ,  s u p r a ,  a n d  e x c e p t  a s  s o  g r a n t e d ,  s a i d

pet i t ion  is ,  in  a l l  o ther  respec ts ,  den ied .
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is hereby directed

be consistent with

to modify the Not ice of

the  dec is ion  rendered

G. That the AudiL Divis ion

Def ic iency  da ted  March  3 ,  1980 to

here in .

DATED: Albany, New York

t{lAY 0 6 l9B3
STATE TAX COMMISSION

PRXSIDENT


